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The Administration of Justice Is the Business of Lawyers 


“IT IS AN ORDINARY thing for lawyers to take an active personal and financial 
interest in movements designed to improve the processes of justice. This is so 
not only by reason of their moral obligation as members of the bar, but because 
the administration of justice is the business of lawyers, and the measure of their 
professional success depends upon the integrity and efficiency of those 
processes.” 

The reasons why practicing lawyers support institutions like the American 
Judicature Society have never been better stated than by Judge John W. Kern 
of the United States Tax Court in the paragraph just quoted. The institution 
there referred to was the Missouri Institute for the Administration of Justice, 
and the statement was made in an opinion in which the court upheld the right of 
Luther Ely Smith, St. Louis lawyer, to deduct for income tax purposes a con- 
tribution to that organization as an ordinary and necessary business expense.! 
The chief activity of the Institute, and the purpose for which the contribution 
was made, was the establishment of an improved method of selecting judges in 
Missouri. 

“The evidence shows,” said the court, “that the law business of (taxpayer) 
as well as of cther iawyers in St. Louis generally was adversely affected by the 
lack of confidence of a considerable segment of the public, including clients of 
(taxpayer), in the integrity of the courts. Public interest in and aversion to 
the close relationship which existed between the politicians and the judges was 
keen. Editorials and cartoons in all St. Louis newspapers, depicting and deplor- 
ing the political control of the courts, gave wide publicity to the existing state 
of affairs, and it was a maiter of common public belief that the administration 
of justice by the courts was subordinate to the cultivation of helpful political 
associations.” 

The foregoing circumstances were held sufficient to warrant the use of the 
word “necessary.” The first-quoted paragraph supported the use of the word 


1. 3 T. C. No. 92, Docket No. 109631, quoted from the Detroit Legal Record, May 
18, 1944. 
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“ordinary,” and the court continued: 

“Legal societies and organizations, which are 
simply lawyers acting in concert, quite generally 
initiate such movements. So it is a common 
activity of bar associations throughout the 
country to conduct pre-primary, non-partisan 
polls among their members, the purpose of 
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which is to secure, by recommending to the 
electorate, the best available judges for the 
courts. Such polls are financed by the bar asso- 
ciation, which in turn is financed by the lawyers 
who make up its membership through the pay- 
ment of dues. Such dues are deductible as ordi- 
nary and necessary business expenses.” 





Texas Legal Scholars Plan Improved Judicial Organization 


Some years ago the Texas Civil Judicial 
Council announced four major objectives for 
the improvement of the administration of jus- 
tice in that state: integration of the bar, judi- 
cial rule-making power, a better method of se- 
lecting judges, and reorganization of the courts. 
The first two of these already have been ac- 
complished, to the great satisfaction and profit 
of the bench and bar of the state, and the at- 
tention of the judicial council and of Texas 
legal scholars in general is now concentrated 
on problems of court unification and judicial se- 
lection. 

In recent months the JOURNAL has received 
a number of articles and manuscripts discuss- 
ing the Texas judiciary and offering proposals 
for its improvement. With Minnesota, New 
Jersey, Missouri and other states presently en- 
gaged in similar studies, and still more states 
in need of the same thing, public discussion of 
court structure is of general interest even 
though it deals primarily with the problems of 
a particular state. 

Most thorough and scholarly of these studies 
is Dean Charles T. McCormick’s article “Mod- 
ernizing the Texas Judicial System,” first pub- 
lished in the Texas Law Review and reprinted 
in this JOURNAL in slightly abbreviated form 
and without its extensive footnotes. 

Extended consideration to problems of judi- 
cial organization has been given by the Texas 
Civil Judicial Council, and the record of its 
studies and deliberations appears in its Thir- 
teenth, Fourteenth and Fifteenth Annual Re- 
ports. On pages 55 to 65 of the Thirteenth 
Annual Report are court plans proposed by 
Judge Max M. Rogers, George Waverley 
Briggs, Alonzo Wasson and Professor Robert 
W. Stayton. 


Honorable W. N. Stokes, judge of the Court 
of Civil Appeals at Amarillo, a member of the 
judicial council’s court organization committee, 
has written two long memoranda to the com- 
mittee, one of which appears in the appendix 
to the Fourteenth Annual Report and the other 
so far available only in manuscript form. Judge 
Stokes takes exception to the customary pro- 
posals for setting out a complete court plan in 
an article of the constitution. He calls atten- 
tion to the numerous inconveniences and anach- 
ronisms frozen into the present constitution 
by that method, and urges instead that the 
constitution merely set up the broad outlines 
of a judicial structure and leave to some small, 
responsible continuing body the duty of filling 
in the details and getting the system into 
operation. 

The story of bar integration confirms the 
wisdom of these suggestions. The first integra- 
tion statutes set out the complete bar organ- 
ization in the statute, and experience has since 
demonstrated that it is more satisfactory to 
limit the statute to a bare creation of the state 
bar organization and leave the rest to the state 
supreme court. 

The federal court system, indeed, furnishes 
an example of that very thing in judicial or- 
ganization, as Judge Stokes points out. The 
United States constitution has a very brief ju- 
diciary article creating the judicial department 
and the supreme court in particular and hand- 
ing the rest of the responsibility over to Con- 
gress. Judge Stokes does not think, however, 
that the legislature is the body to exercise that 
power, despite the success of the federal sys- 
tem. That success he ascribes to greater re- 
spect for the courts and solicitude for their 
welfare in Congress than ever would be found 
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in a state legislature, and he proposes that the 
state constitution create a supreme court of 
elected judges and make that body responsible 
for the rest of the judiciary. 

Professor Claude V. Hall of East Texas State 
Teachers College has prepared a mimeographed 
outline of a General Court of Judicature fol- 
lowing the same broad outlines as that pro- 
posed by Dean McCormick. His plan proposes 
the use of three-judge trial courts in constitu- 
tional cases and others deemed by the chief 
justice to be of extraordinary public moment. 
Members of the supreme court would be regu- 
larly assigned to sit as trial judges to keep 
them in touch with the problems of the trial 
bench, while district judges would be subject 
to assignment by the chief justice for service 
on the supreme court. 

The Texas discussions of judicial reorganiza- 
tion have borne fruit in the appointment of 
committees on that subject by the State Bar 
and the Conference of Judges. The former 
committee, headed by Judge Tom Suggs of 
Denison, submitted a report last month recom- 
mending the creation of a Judicial Executive 
Council with authority to keep statistics, con- 
trol dockets, assign judges, fix jurisdictional 
limits, and otherwise supervise the entire state 
judiciary. The committee recommends aboli- 
tion of the Commission of Appeals and propor- 
tionate enlargement of the supreme court. Jus- 
tices of the peace are to be abolished, and pro- 
vision is to be made for small claims courts in 
large cities. The committee does not recom- 
mend judicial unification, believing that the 
foregoing suggestions will provide adequate 
unity and flexibility within the existing frame- 
work. Because of differences of opinion within 
the committee, no recommendation is made with 
respect to abolition of the separate court for 
criminal appeals, and the method of selecting 
judges. 





Fully as lively as the discussion of court or- 
ganization has been that over judicial selection. 
Dean McCormick, in his article in this number 
of the JOURNAL, concedes that the present elec- 
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tive method is not satisfactory and that the 
consensus favors some method of appointment. 
He then suggests some compromise between 
election and appointment with the comment 
that such a plan would be easier to sell to the 
people than one doing away with the elective 
process entirely. He might have added that 
those who have worked out the modified elec- 
tive-appointive plans consider them superior 
to simple appointment, even if it could be ob- 
tained. 

Judge Stokes, in his memorandum to the ju- 
dicial council, proposes that the supreme court 
be elected by the people and that it have the 
power of appointment as a body and not the 
chief justice alone, and that the judges ap- 
pointed by it hold office for life or good be- 
havior. He further suggests that the court’s 
appointments be confirmed by the senate. Other 
proposals currently discussed follow: 

Election of judges by popular vote upon 
convention nomination, and running without 
opposition for relection at the end of each term. 
(Judge Max M. Rogers) 

Appointment of supreme court judges by the 
governor from a panel of nominations submit- 
ted by a nominating committee composed of 
representatives of the state bar and certain 
Texas law schools, together with a specified 
number of laymen and of women active in pub- 
lic affairs; appointees to hold office for life or 
good behavior, subject to pension at age 72. 
District judges to be nominated by special ju- 
dicial nominating conventions, and, after elec- 
tion, to continue in office subject to periodic 
non-competitive election. (George Waverley 
Briggs) 

Chief justice to be elected and other judges 
to be appointed by the governor upon nomina- 
tion of the chief justice, and to continue in 
office subject to periodic non-competitive elec- 
tion. (Professor Robert W. Stayton) 

Vacancies filled by appointment of chief jus- 
tice (himself elected) subject to non-competi- 
tive election after two years and thereafter at 
the end of six-year terms. (Professor Claude 
V. Hall). 





A ruler who appoints any man to office when there is in his dominions another 
man better qualified for it sins against God and against the State.—The Koran. 
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Decline of Stare Decisis Is Due to Volume of Opinions 


ROBERT H. JACKSON 


“Legal opinions seem subject to the same natural law that affects currency: 


inflation of the volume decreases the value of each unit. 


When so many issues 


of opinion compete for acceptance, they inevitably suffer a discount.” 


Mr. President and fellow members of the 
American Law Institute: 

I grasped your chairman’s invitation to 
speak this morning as an opportunity to renew 
happy associations accumulated through long 
membership in the Institute. 

The Institute is a recognition that the prac- 
ticing lawyer as well as the legislator and the 
judge, shares responsibility for the state of the 
law. In fact, our system of public justice pre- 
supposes the private law office. We speak of 
people’s going to court. But first they go to a 
law office. The law that they get there is the 
only law to many of them. If he does not be- 
come too submerged in his clients’ interests or 
too preoccupied with immediate professional 
tasks, the practicing lawyer is one of the first 
to detect defects of the law and the injustices 
they perpetrate or shelter. He sees the con- 
crete effects of conflict, confusion, error or in- 
novation in the law more clearly, perhaps, than 
the judge, the legislator, or the law-school man. 

I suppose that your undertaking to restate 
decisional law is in itself an evidence of dis- 
content, not only with its disorderly form in 
the books, but also with conflicts and uncer- 
tainties in its substance. Complaint about “that 
wilderness of single instances” is of course as 
old as our profession. But the fact that you 
are troubled about the general state of deci- 
sional law gives me courage to say a few words 
about the doctrine of stare decisis. It is not 
that I can contribute anything new on the sub- 
ject, but stare decisis is an old friend of the 
common lawyer, who is now much concerned 
about its anemic condition. 


RULE IMPORTANT THOUGH NOT ABSOLUTE 


I suppose we would not much disagree about 
the theoretical significance of the doctrine of 
stare decisis, however sharply we might divide 





Editor’s Note: This was the opening address at the 
twenty-second annual meeting of the American Law 
Institute, Philadelphia, May 9, 1944. Mr. Jackson is 
an associate justice of the Supreme Court of the United 


about applying it to specific cases. I never 
have, and I think few lawyers ever have, re- 
garded that rule as an absolute. There is no 
infallibility about the makers of precedents. 
We cannot deny to the judicial process capacity 
for improvement, adaptation, and alteration 
unless we are prepared to leave all evolution 
and progress in the law to legislative processes. 

But because one should avoid Scylla is no 
reason for crashing into Charybdis. I cannot 
believe that any person who at all values the 
judicial process or distinguishes its method 
and philosophy from those of the political and 
legislative process would abandon or substan- 
tially impair the rule of stare decisis. Unless 
the assumption is substantially true that cases 
will be disposed of by application of known 
principles and previously disclosed courses of 
reasoning, our comtmon-law process would be- 
come the most intolerable kind of ex post facto 
judicial law-making. Moderation in change is 
all that makes judicial participation in the evo- 
lution of the law tolerable. Either judges must 
be fettered to mere application of a legislative 
code with a minimum of discretion, as in con- 
tinental systems, or they must formulate and 
adhere to some voluntary principles that will 
impart stability and predictability to judicial 
discretion. To overrule an important precedent 
is serious business. It calls for sober appraisal 
of the disadvantages of the innovation as well 
as those of the questioned case, a weighing of 
practical effects of one against the other. 

We may also agree, I am sure, that our 
times have witnessed considerable relaxation in 
the authority of the precedent. While the Su- 
preme Court furnishes perhaps the most dra- 
matic and publicized examples, men of the pro- 
fession know that it is not alone in following 
a trend, the direction of which is unmistakable. 
Nowhere today is the precedent so decisive of 





States. For a discussion of recent cases making this 
address of timely importance, see Grinnell, “Stare 
Decisis and the Supreme Court,” 27 J. Am. Jud. Soc. 
183 (April, 1944). 
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litigation as it is supposed to have been in the 
eighteenth and nineteenth centuries. Careful 
examination will show that the reputation of 
the law for almost perfect stability during such 
periods is exaggerated. But certain it is that 
no lawyer today feels such assurance that a 
pat case will bring him victory or defeat as 
lawyers once felt. Even those distinguished 
among their contemporaries for being strongest 
in that faith are now milder in their expres- 
sions of devotion to stare decisis. 

The depreciation of the precedent is too gen- 
eral to be due merely to personal attitudes of 
judges and is traceable, in my opinion, to more 
impersonal forces. 


MULTIPLICATION OF PRECEDENTS 


The present low estate of the precedent can- 
not be dissociated from the enormous multi- 
plication of precedents. I need not recite in- 
crease during the past century in numbers of 
courts of last resort and of intermediate courts 
of appeal and of various tribunals for legal 
specialties. Nor need I remind you how each 
has increased the pace of decision and the out- 
put of opinions. I should like to keep abreast, 
indeed I think it is my duty to keep abreast, of 
legal developments of the country. But frankly 
I cannot absorb the output. I am vaguely 
aware of a great cloud of current decision of 
importance, both judicial and quasi-judicial, 
that I do not have time to read, much less di- 
gest. And the total accumulation of judicial 
utterances is even more formidable. I know 
that in this great mass of opinions by men of 
different temperaments and qualifications and 
viewpoints, writing at different times and un- 
der varying local influences, some printed ju- 
dicial word may be found to support almost any 
plausible proposition. 

The influence of precedents depends on two 
factors: some have a fiat value because of the 
high authority by which they are issued; some 
have an intrinsic value based on individual 
quality. The two may have no relation, but 
when they concur we have the precedent at its 
zenith. The multiplication of precedents is apt 
to affect both elements of their value. 

Legal opinions seem subject to the same nat- 
ural law that affects currency: inflation of the 
volume decreases the value of each unit. When 
so many issues of opinion compete for accept- 
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ance, they inevitably suffer a discount. 

But the increased volume of opinion affects 
the intrinsic value of many precedents as well. 
They are made of baser metals when the pace 
is fast and the volume large. No one knows 
better than you that except for scientific writ- 
ings no type of composition requires greater 
deliberation, detachment, and exactness than an 
opinion in a leading case. You know that legal 
writing has no kinship with journalism, that 
any appearance of easy writing is misleading. 
You know that it is slow writing, that the best 
of it needs clarification by the candid and crit- 
ical collaboration of several minds. 

The first essential of a lasting precedent is 
that the court or the majority that promulgates 
it be fully committed to its principle. That 
means such individual study of its background 
and antecedents, its draftsmanship and effects 
that at least when it is announced it represents 
not a mere acquiescence but a conviction of 
those who support it. When that thoroughness 
and conviction are lacking, a new case, present- 
ing a different aspect or throwing new light, 
results in overruling or in some other escape 
from it that is equally unsettling to the law. 
All of these things take time, and the lack of 
it results in opinions that are loosely expressed 
and shortly to be abandoned or qualified. If I 
am right in thinking that the inflation and con- 
sequent debasement of the judicial precedent is 
the chief underlying cause of depreciation in 
its value, remedies are hard to devise. 


WHO WILL ‘ASSUME THE RESPONSIBILITY? 


Haste and pressure are too ingrained in our 
modern lives to think courts can be free of 
them. Mass production is so much a premise 
of American thinking that to question its bene- 
fits in any field is thought reactionary. Clearly 
we cannot depend on the profession to resist 
pressures to load appellate courts. I know from 
experience that the combination of professional 
pride, wounded by a defeat, and a belligerent 
and solvent client was enough to convince me 
that the welfare of the law required an appeal 
in my case. We once thought that substitution 
of discretionary in place of mandatory jurisdic- 
tion would cure overloading. It has helped 
greatly. But the burden of passing on petitions 
invoking discretion is considerable, and the 
temptation to judges is great to take hold of 
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any result that strikes them as wrong or any 
question that is interesting, even if not of gen- 
eral importance. The fact is that neither the 
judges nor the profession have wholeheartedly 
and consistently accepted the implications of 
discretionary jurisdiction in courts of last re- 
sort. 

No doubt restatement of the law in difficult 
fields assists and guides the work of courts and 
judges that are hospitable to such help and 
aid to make work more solid and dependable. 
The distillation of principles from cases is per- 
haps the first and most important step in their 
use, and this Institute is doing that and, so far 
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as my judgment goes, doing it admirably. A 
good deal of the rest of the fate of judicial de- 
cisions as precedents rests with the courts 
themselves, particularly with those that have 
discretionary jurisdiction. 

I am glad for the opportunity to commend 
and, so far as words of mine will do so, to en- 
courage the work of the American Law Insti- 
tute and to hope that judges and lawyers will 
better learn to know and appreciate the treas- 
ury of legal principles and supporting author- 
ity you are creating. For we are all under 
trusteeship responsibility for the precious but 
never finished body of the law. 





Selection of Judges in New York 
ALLEN WARDWELL 


FoR MANY YEARS committees of bar associ- 
ations in New York City have urged a change 
in the method of selection of judges which 
would improve the quality of candidates for 
judicial office. This movement was given im- 
petus by the untoward incident of last fall 
when a candidate for justice of the Supreme 
Court was repudiated by the parties which 
nominated him because of his supposed obliga- 
tion to a notorious underworld character for 
his nomination. The hearing in the proceed- 
ings to disbar this candidate did not disclose, 
according to the referee, sufficient evidence to 
disbar, but the record in plain words brought 
out the facts as to the method of nomination 
of judges and made it clear that nomination 
was in the hands of the party leader and the 
convention had no real choice. This system 
has been understood to exist but nowhere has 
it been so bluntly and daringly stated as in the 
record of this hearing. 

The whole subject is difficult to approach. 
There is danger in overemphasizing the evil 
and of lessening the respect of the bench in the 
eyes of the public and this would be unfair to 
many excellent and upright judges who preside 
in our courts. But, the fact remains that the 
quality of candidates is not impressive, that the 





Editor's Note: Mr. Wardwell is president of the As- 
sociation of the Bar of the City of New York and 
chairman of the Lawyers’ Committee on Selection of 
Judges of the First Judicial District. This article was 
first published in the Bar Bulletin of the New York 


conditions under which nominations are ob- 
tained is undignified and distasteful to possible 
candidates for office, and carries with it sup- 
posed party obligations which no judge should 
be expected or required to assume. 
Accordingly, the time seemed ripe for insti- 
tuting a system which would bring out the 
best material for the judiciary, by freeing those 
aspiring to judicial office from political obliga- 
tions. The governor of the state recognized 
the problem, and in his annual message of last 
January called on the legislature to study the 
question and adopt a remedy suitable to the 
need. Many plans were produced, and pre- 
sented to the legislature, and a number of these 
were embodied in bills. Most of these adopted 
one feature of the recent successful Missouri 
experiment in that they provided for the adop- 
tion of the plan by public referendum in each 
judicial district. Any plan should have as its 
purpose to raise to and retain on the bench 
only the best qualified lawyers in the commu- 
nity to secure them against political obligations 
and influence and to free them from the neces- 
sity of conducting expensive and unseemly cam- 
paigns for nominations and elections. With 
these objects in mind, a number of measures 
were introduced in Albany most of which were 





County Lawyers Association (Vol. 2, No. 1, pp. 4-8, 
May, 1944), from which it is here reprinted by per- 
mission. For its background, see “Judicial Selection 
Studied in New York,” 27 J. Am. Jud. Soc. 153, Feb., 
1944, 
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in the form of constitutional resolutions for 
amendments to the constitution. The writer 
trusts he will be pardoned if he mentions first 
a plan prepared by a Committee of Lawyers of 
the First Judicial District. (Sen. Int. 993, Pr. 
1111). This committee grew out of separate 
committees appointed by the Association of the 
Bar of the City of New York and the New York 
County Lawyers Association. It was felt that 
a large committee representative of the bar of 
the First Judicial District would have a better 
chance of agreement and could act more rapidly 
than separate committees of each bar associa- 
tion. Accordingly, the presidents of three bar 
associations of this district, the New York 
County Lawyers Association, the Bronx County 
Bar Association and the Association of the Bar 
of the City of New York, called together a com- 
mittee of some fifty members of the bar, in- 
cluding the members of the separate commit- 
tees of the New York County Lawyers Associa- 
tion and the Association of the Bar of the City 
of New York, ex-presidents of those associa- 
tions and the Bronx County Bar Association, 
ex-judges of the Court of Appeals in this dis- 
trict and many others. 


SUMMARY OF LAWYERS’ COMMITTEE PLAN 


Under the plan proposed by this committee, 
the governor is required to fill vacancies occur- 
ring in judicial offices by and with the advice 
and consent of the senate. The senate may not 
give its consent less than twenty days from re- 
ceipt of notification of an appointment by the 
governor—this to give an opportunity for op- 
position should there be such to be organized 
and to be heard. The governor may make in- 
terim appointments when the senate is not in 
session, but unless the appointment is con- 
firmed by the senate at its next session, the 
term of such interim appointment ends at the 
end of the next session. A person so appointed 
and confirmed by the senate holds office until 
December 31st following the expiration of one 
year from the date of the confirmation by the 
senate. Prior to the general election next pre- 
ceding the expiration of such term he may give 
notice of his desire for election to succeed him- 
self. If such notive be given, the question sub- 
mitted to the public will be “Shall Judge 

be retained in office?” If a major- 
ity of votes are cast in favor of retention he is 
elected for the full term provided in the con- 
stitution for the particular judicial office to 
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which he was elected and at the expiration of 
each term he may similarly seek retention in 
office without appointment by the governor. 
Judges holding office at the time the amend- 
ment takes effect in any district shall continue 
to hold office until the expiration of their terms 
and may seek retention in office by election with- 
out appointment by the governor. 

The important feature of the proposal and 
one adapted from the successful plan in effect 
in Missouri provided for optional acceptances 
of the new procedure in each judicial district 
by public referendum. It was also optional in 
respect to the classes of judges affected. Any 
petition calling for a referendum could desig- 
nate all or any of the constitutional courts 
within the particular judicial district affected. 

Three other bills were introduced which fol- 
lowed the general framework of the bill just 
referred to. These were supposed to have ema- 
nated from the Governor’s counsel, but were in 
no way party measures. These bills varied from 
the one just described, as follows: All of them 
omitted the twenty day waiting period before 
confirmation by the senate. All of them were 
made applicable to the Supreme Court only. 
One of them provided that the plan should be 
optional throughout the state. (Assembly Int. 
1320, Pr. 1453.) One provided that the plan 
should be compulsory in judicial districts hav- 
ing a population of two million or over; obvi- 
ously, the First and Second Judicial Districts, 
and optional in other districts (Assembly Int. 
1319, Pr. 1452). And the third imposed the 
plan upon the districts having a population of 
two million or over. (Assembly Int. 1321, Pr. 
1454.) 

Another proposed constitutional amendment 
waz introduced by Senator Desmond and fol- 
lowed almost exactly the Missouri plan now in 
operation in that State. (Sen. Int. 82, Pr. 
513.) The chief difference between it and the 
plans above discussed was that it provided for 
a non-partisan judicial commission of seven 
persons, consisting of a justice of the Appellate 
Division of the Supreme Court of the depart- 
ment embracing any judicial district designated 
by the governor to act as chairman of the 
Commission; three lawyers residing in the ju- 
dicial district elected by all the lawyers resid- 
ing in such district; and three residents of 
such district who are not lawyers to be ap- 
pointed by the governor. The Commission so 
appointed designates three persons qualified 
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for appointment by the governor from which 
the governor is required to select one. The 
provisions in regard to election are the same 
as in the plans previously mentioned. This 
plan, as the others above described, would be 
effective as to any judicial district only if ap- 
proved by the voters in any judicial district. 

Again, the Citizens Union presented a plan 
affecting the method of nominations for judi- 
cial offices, providing that the governor might 
nominate; other nominations to be made by pe- 
tition. (Sen. Int. 853, Pr. 957). All nominees 
would be placed on the official ballot without 
party designation. The governor’s nomina- 
tion, however, would carry the designation 
“Recommended by the governor”. 

There were other bills introduced, permitting 
any judicial district by referendum to adopt 
any one of the foregoing plans, or to provide 
for nominations by party primaries instead of 
by judicial convention. (Sen. Int. 640, Pr. 
684). 

It will be observed that most of these plans 
provide for adoption of the proposed plan by 
public referendum in each judicial district. 
This optional provision it was supposed would 
overcome the reluctance of the rural districts 
to change a system which was satisfactory to 
them. Whether this satisfaction is generally 
felt by the people or is confined to the politi- 
cians may be a matter of conjecture. But, it is 
generally true that the scandals which have oc- 
curred have for the most part, both in this and 
other states, been confined to municipal areas. 


LEGISLATORS SUGGEST FURTHER STUDY 


The effort to change the system of selection 
of judges failed in the legislature as every 
effort to that end has failed in the last fifty 
years or more. No bill was reported out on the 
floor of the senate or assembly. True, the ma- 
jority leaders of both houses joined in a state- 
ment that the failure to agree upon a plan made 
it impractical to put through a measure this 
year and the whole question required further 
study. For these kind words much thanks. 
Perhaps encouragement should be found in that 
the question was felt to be sufficiently impor- 
tant to require an explanation as to why noth- 
ing was done about it. 

At the public hearing before the joint judi- 
ciary committees of senate and assembly on the 
bills covering the subject, it was interesting to 
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note that with one exception all the speakers 
asserted or admitted that the present system 
did not operate satisfactorily in the First and 
Second Judicial Districts. As near as can be 
deduced failure to adopt any plan was due to 
opposition from Democratic legislators from 
this part of the state and from up-state Repub- 
licans. Even the optional provision did not 
make the latter feel safe. Evidently they felt 
that if the First and Second Judicial Districts 
should adopt any such plan by referendum, who 
knows but it might become catching and other 
districts might adopt it. Whatever the reasons 
it was clear that the Republican legislators out- 
side the First and Second Judicial Districts 
were in no mood to adopt a constitutional 
amendment on this subject, even though it 
would be subject to review at the next legisla- 
ture, and that the plan included in such pro- 
posed amendment could be put into effect in 
any judicial district only by a referendum to 
the people in such district. 

To many this failure of the legislature to act, 
is treated as the end of an interesting effort 
to improve judicial selection. Such people have 
become resigned to a condition which seems to 
them insoluble, unless and until some new bit 
of political chicanery in the nomination of 
judges comes to light. This kind of apathy 
must be combated. It has been successfully 
combated in other states; it can be overcome 
here. The mass of the voters probably do not 
fully understand the problem or the remedy. If 
they give it thought, except in the heat of a 
campaign, they not unnaturally assume that it 
is something the lawyers should fix up. That 
the bar has a great responsibility in the matter 
there is no doubt, but even if the 18,000 law- 
yers in the First and Second Judicial Districts 
agreed upon a plan, which they do not, they 
could not hope to have the plan adopted without 
widespread public support. 

But, the bar is under a duty not to let the 
question die. They can and should make it 
clear to laymen that improvement in the quality 
of judicial candidates is imperative; that lay- 
men are as much and even more affected than 
the lawyers by the action of the courts, and 
that it lies in their power to bring about a 
change in the system which will raise the dig- 
nity of the judicial office, and establish in the 
courts a confidence which is now, to say the 
least, wavering. 
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Modernizing the Texas Judicial System 


CHARLES T. McCoRMICK 


I. SELECTION OF JUDGES 


NO CONSTITUTIONAL MECHANISM can be de- 
vised which will make certain the choice of the 
best qualified men as judges, but we should 
strive for the method of selection, which in the 
light of reason and experience is most likely to 
produce this result. We have had a wide variety 
of experience in this country. Executive ap- 
pointment or election by the legislature pre- 
vailed in the colonies and down to the Jack- 
sonian period. Beginning in the thirties the 
newer states changed to popular election for 
short terms, and by the time of the Civil War 
twenty-two of the thirty-four states had 
adopted the elective system. There has been 
little change since that time and only ten of the 
states, and these grouped along the Atlantic 
seaboard, now follow the older methods. Texas 
has tried all three. The Constitution of the 
Republic provided for election of judges of the 
Supreme and District Courts by joint ballot 
of both houses of Congress, for four-year terms. 
The first state Constitution, in 1845, gave the 
Governor the power to appoint, with Senatorial 
confirmation, the judges of these courts for six- 
year terms. By amendment popular election of 
judges was introduced in 1850, and except for 
one interval has continued since that time. 

The elected judges of this and other states 
are in the main capable, honest and fair-minded 
men. But it seems probable that they do not 
attain quite the same level of efficiency or in- 
spire quite the same degree of public confidence 
as the judges of England, of Massachusetts, or 
of the federal courts. Moreover, in recent 
decades two influences have conspired to weaken 
the system of election. The first is the substi- 
tution of the direct primary for the party con- 
vention. The traits that make a fine judge, 
learning, courage, equability—these may well 
be overmatched by showier qualities in a pri- 
mary campaign. The second factor is the 
growth of the great cities. The voter in the 
big city does not know the judge or the candi- 
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date for a judgeship as the country voter may. 
He is not influenced by the opinion of the 
lawyers as the rural voter is likely to be. An 
occasional judge may make a city-wide reputa- 
tion by sensational methods, but he is not likely 
to be the kind of jurist whom lawyers admire. 
“An over-speaking judge is no _ well-tuned 
cymbal.” 


MODIFIED APPOINTMENT PLAN FAVORED 


The consensus seems to favor some method 
of appointment. The tradition, however, in 
favor of popular election for short terms for all 
important officers, including judgeships, is so 
strong among the political leaders in Texas 
that it is unlikely that any constitutional con- 
vention could be induced to abandon popular 
election of judges altogether. The more 
hopeful possibility would be to modify it. In 
some states, popular election of judges 
has been transformed by tradition into a sys- 
tem of executive appointment. This has been 
accomplished by the influence of the bar. When 
a vacancy occurs, the organized lawyers con- 
sult with the.governor and use their influence 
for the selection of a well-qualified man to fill 
the vacancy. Then when the appointee’s term 
expires, the lawyers support him for re-election. 
The result is that the sitting judges are always 
re-elected, and when this tradition becomes 
established, the transformation from an elective 
system into an appointive one is almost com- 
plete. 

Nevertheless, an important difference re- 
mains. The people still have an opportunity at 
the polls, to oust an unworthy appointee. As 
long as the lawyers give good advice to the 
governor, and he accepts it and chooses good 
men, the tradition of re-election is reasonably 
sure to be followed, but if it comes to be abused, 
the lawyers and governor know that the judge- 
ships will again be thrown into the hotchpot of 
political rivalry at the polls. This knowledge 
strengthens the good resolutions of the appoint- 
ing authorities, and makes the judges conscious 
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that they must maintain “a decent respect for 
the opinions of mankind.” 

This desirable balance between appointment 
and election has been accomplished in a more 
planned and permanent way by constitutional 
provisions recently adopted in California and 
Missouri. These provisions contemplate that 
the appointments to vacancies shall be made by 
the governor, and their distinctive feature is 
that every judge at the end of his term shall be 
submitted to the electorate, not upon a choice 
between himself and opposing candidates, but 
upon a ballot which contains only the question: 
,_ ee [the incumbent] be con- 
tinued in office?” The only choice is “Yes” or 
“No,” and a majority of votes cast will re-elect 
for another term. Thus the judge runs solely 
upon the merits of his record as a judge and 
not upon a comparison of his popularity with 
someone else’s. If the incumbent fails to ob- 
tain a majority, a vacancy is created, and a 
new judge is appointed to fill it, who holds until 
the next judicial election, when his name is 
submitted without opposition, on his record, in 
like manner. 

It seems that no worthy judge could fail of 
re-election under such a system. A worthy 
judge sometimes, though rarely, incurs popular 
resentment from a particular decision, but this 
resentment is likely to be short-lived, and would 
seldom coincide in time with the election. More- 
over, it is “hard to beat somebody with nobody.” 
On the whole the proposal is calculated to give 
reasonable security of tenure to judges and still 
to preserve to the people a reasonable oppor- 
tunity to express their disapproval of an un- 
worthy incumbent. It merits serious consid- 
eration for adoption in this state. 

If we accept an appointive system modified 
in this way by an opportunity for popular ex- 
pression of disapproval, who should do the ap- 
pointing? There seems little to be said for 
selection of judges by the legislature, a common 
method in early American history, often char- 
acterized as promotive of logrolling and now 
lingering in five states only. 


CHIEF JUSTICE SHOULD APPOINT 


The principle of responsibility requires that 
one man be vested with the choice. It is com- 
monly assumed that this duty should be placed 
on the governor, the head of the executive 
branch. But we should seek to place the ap- 
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pointing power in the hands of the officer who 
would, first, be most likely to know the qualities 
that make a distinguished judge and the men 
who possess those qualities, and, second, would 
be most strongly inspired by ambition and pro- 
fessional interest to choose the best man. Is 
it not apparent that the chief justice of the 
highest court meets these requirements for an 
appointing power far better than the Governor? 

The choice of judicial officers by judges is 
no new thing. The selection of masters and 
referees is a familiar instance. In England the 
Lord Chancellor, who is both the presiding 
officer of the highest court and a member of 
the cabinet, appoints the other judges. In New 
Jersey the Chancellor appoints the judges of 
the Court of Chancery. Most persuasive of all, 
every lawyer in Texas will testify to the ex- 
cellent results attained by vesting in the Su- 
preme Court the choice of the judges of the 
Commission of Appeals. The Commission has 
never stood higher in professional esteem than 
it does today under this mode of selection. If 
recognition is given to the value of an expert 
and professionally interested selection of judges 
throughout our judicial system, it seems clear 
that the chief justice, the head of the judicial 
branch and its principal administrator respon- 
sible for its effective operation, should make the 
selection of new judges. Manifestly there 
should be safeguards against the judiciary’s 
being dominated too long by one man. One 
safeguard is that the vacancies, occurring al- 
most exclusively from death and resignation, 
will be very few in any given year. Moreover, 
the term of the chief justice, as a political, ap- 
pointing officer, should be limited. Probably 
he should be appointed by the governor from 
the sitting justices of the Supreme Court, for 
the period only of the governor’s own term. 
When his term as chief justice expires he would 
resume his position as one of the justices of 
the court, unless he were re-appointed as chief 
justice. This plan seems to work well in Eng- 
land, where the Chancellor goes out of office 
as Chancellor when the party in power loses its 
majority in the Commons, but continues for 
life as a member of the highest court. 

Is there need for further checks and balances 
to limit the appointing power? The favorite 
limitation upon appointments in this country is 
the requirement of confirmation by the Senate. 
In the federal system, the tendency of the re- 
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quirement is to transfer, by means of the 
device of “senatorial courtesy,” the power of 
appointing district judges from the president 
to the senators of the state in which the ap- 
pointment is to be made. 

The principal criticism of it must be that it 
sacrifices the invaluable element of personal re- 
sponsibility. There is no accountability for an 
appointment where there is no power to use an 
unfettered judgment. Certainly a president or 
a governor who has a program of legislation to 
further cannot sensibly be expected to disre- 
gard the demands of infiuential senators in 
making appointments which the senate must 
confirm. The California constitutional amend- 
ment which introduced the practice under which 
the judges run on their records without oppo- 
sition, with vacancies filled by appointment of 
the governor, specified that appointees must be 
confirmed by a Commisison on qualifications, 
consisting of the chief justice of the Supreme 
Court, the presiding justice of the District 
Court of Appeals and the attorney-general. This 
is a small and highly qualified group but it well 
may be doubted whether even this carefully 
planned check upon the governor’s judgment is 
not likely to do as much harm as good. It 
would tend to prevent manifestly improper se- 
lections, but it would be likely to make for 
colorless appointments rather than distin- 
guished ones. 

Another proposal is to limit the field from 
which the appointing power may select to the 
names presented in an “eligible list,” prepared 
by a commission or council on judicial appoint- 
ments. This device was approved by the House 
of Delegates of the American Bar Association 
in 19387 and was incorporated in the recent” 
constitutional amendment on the judiciary in 
Missouri, already referred to. In that state, 
the commission tenders three names to the 
Governor to fill a vacancy, and he is limited in 
his choice to these three. The commission for 
appellate appointments consists of seven mem- 
bers, namely, the chief justice, chairman, one 
lawyer from each of the three appellate dis- 
tricts, elected by the bars of the districts, and 
one layman from each of these districts, ap- 
pointed by the governor. A smaller commis- 
sion of five, similarly constituted, is provided 
in each of the three districts, for naming 
eligibles for appointment to the trial courts. 
The commissions are unpaid and have no other 
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duties. Manifestly, if we attach any signifi- 
cance to the factor of individual responsibility 
in appointments we cannot approve this plan, 
for the choice of judges, in every sense that 
counts, is made by the commission rather than 
the governor. 


NOMINATION AND CONFIRMATION NOT NEEDED 


Is it not clear that both the California plan 
of confirmation by.a council of three and the 
Missouri device of limiting choice to an “eli- 
gible list” are inspired by distrust of the quali- 
fications of the governor to select good judges? 
If the chief justice of the highest court were 
given the power to appoint the other judges, 
who would be submitted periodically to the peo- 
ple on their records, it would be apparent that 
the checks of confirmation or of an “eligible 
list” would be hindrances rather than aids in 
the choice of good judges. There might well 
be provided such safeguards as would not di- 
lute, but would enlighten and intensify, respon- 
sibility. An advisory council of representative 
lawyers and laymen could bring to the appoint- 
ing power the advice of the profession and the 
opinions of various elements of the community, 
including both business and labor. Moreover, 
a provision that an appointment is subject to 
withdrawal during a stated period after it is 
announced, would give opportunity for public 
discussion which would reveal the existence of 
any grounds of objection to the appointee. 

In respect to the retirement of the judges, 
one method has already been suggested, that 
is, a failure of re-election when the question of 
the judge’s continuance in office is submitted to 
the voters at the end of his term. Additional 
methods of removal or retirement should be 
provided, but it is suggested that both impeach- 
ment and removal by legislative address of 
both houses, as provided in our present Consti- 
tution, are unsatisfactory. Removal by address 
is too much dependent upon political forces, and 
impeachment is both too political and also too 
slow, costly, and disruptive of other public busi- 
ness. Clearly, the tribunal best fitted to pass 
upon the question whether a judge has been 
guilty of serious misconduct requiring his re- 
moval, or has become mentally or physically un- 
fit to perform his duties, is a judicial tribunal. 
The admirable provision in our present consti- 
tution empowering the Supreme Court upon a 
trial to remove a District Judge for cause 








14 JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 


should be extended in principle to the removal 
of other judges. 

Moreover, to make the judicial career, which 
can never be a highly lucrative one, as attrac- 
tive as it should be to the most talented law- 
yers, adequate provision should be made for 
voluntary retirement upon a pension after 
serving a certain number of years and upon 
reaching a given age. Furthermore, it is be- 
lieved that an age limit, such as seventy 
years, at which retirement is compulsory would 
on the whole be greatly promotive of good 
administration. This principle is accepted in 
other fields, and the arguments for it are 
equally strong in respect to the judiciary. If 
reasonable retirement allowances were pro- 
vided, the hardship to the individual would be 
removed, and the occasional loss of the serv- 
ices of a judge still vigorous in his declining 
years will be outweighed by the advantages of 
the practice in most cases. 


II. STRUCTURE: A UNIFIED CouRT SYSTEM 


Court systems seem to evolve in alternating 
cycles from the simple to the complex to the 
simple again. This alternation parallels the 
changes in the form of organization of govern- 
ments and of business units. The Texas judi- 
cial system at the present stage is compara- 
tively complex. 

The current movement for the unification of 
courts was probably begun by the reorganiza- 
tion of the English courts by the Judicature 
Act of 1873 which consolidated in one “Supreme 
Court of Judicature” the twelve superior courts 
of law and equity. Roscoe Pound, as a com- 
missioner of the Supreme Court of Nebraska, 
had been struck by the waste of the time of 
the judges due to the lack of any over-all ad- 
ministration of the court systems. In a his- 
toric paper read before the American Bar 
Association in 1906 he said: 

“Our system of courts is archaic in three 
respects: (1) in its multiplicity of courts; (2) 
in preserving concurrent jurisdictions, (3) in 


the waste of judicial power which it involves.” 
And in 1909 he wrote: 


“The whole judicial power of each state... 
should be vested in one great court, of which 
all tribunals should be branches, departments, 
or divisions. The business as well as the judi- 
cial administration of this court should be thor- 
oughly organized so as to prevent not merely 
waste of judicial power, but all needless clerical 
work, duplication of papers and records, and 
the like, thus obviating expense to litigants and 
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cost to the public.” 

The courts in Texas may be grouped at five 
levels of jurisdiction. First, the justices’ and 
Corporation courts, second, the County Courts, 
third, the District Courts, fourth, the Courts of 
Civil Appeals, and fifth, the Supreme Court 
and the Court of Criminal Appeals. At each 
level, except the highest, there are a large num- 
ber of particular courts units, each of which, 
except for the possibility of appeal, is almost 
entirely independent in administration. 

It is believed that the judicial department 
could administer justice more swiftly and eco- 
nomically if it were given a unified organiza- 
tion with a single administrative head. This 
would contemplate, instead of a court for every 
judge, as now except in the appellate courts 
a single Court of Justice of the State of Texas. 
Every judge in the state would be a judge of 
this court. 

The names proposed and the particular 
scheme of subordinate organizations are merely 
illustrative suggestions. 

The “Court of Justice’ might be divided 
into the Trial Division and the Supreme Divi- 
sion. The Trial Division would have a branch 
in each county with appropriate departments 
for various classes of business. 


UNIFIED ADMINISTRATION 


One advantage of a unified court is that it 
avoids the waste of time and energy now in- 
curred in disputing over jurisdictional ques- 
tions, which are always unrelated to the justice 
of the case. Perhaps an even greater advan- 
tage is the opportunity for the administration 
of the business of the entire judicial depart- 
ment of the state as a unit. We are beginning 
to see that independence of judges in their deci- 
sions does not require that each judge be an 
independent sovereign in the administrative 
realm. The administration of justice in Texas 
should be looked upon as a state-wide business, 
to be conducted according to the principles 
proven to be sound by experience in the man- 
agement of business units and of governmental 
departments. We have recently made numerous 
steps in this direction in Texas. Among them 
are the organization of the local branches of 
the judicial business, with local administrators, 
accomplished in 1927 by the creation of nine 
Administrative Judicial Districts; the creation 
in 1929 of a state-wide research council in the 
field of judicial administration, the Advisory 
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Judicial Council; the integration of the bar on 
a state-wide basis by the State Bar Act of 
1939; the passage in the same year of the act 
making the Supreme Court the single agency 
for framing the rules of procedure for all the 
courts in the state; and finally the bringing to- 
gether of the trial and appellate judges from 
all parts of the state in annual Judicial Insti- 
tutes to discuss the working of the court sys- 
tem, not locally but as a whole. Moreover, 
Congress has pointed the way for the states, 
by the legislation which created the Confer- 
ence of Senior Circuit Judges, and more re- 
cently by the act which provided for the fed- 
eral court system an administrative office with 
an adequate staff. 

It is suggested, accordingly, that a new judi- 
ciary article should provide, or authorize the 
legislature to provide, the machinery for such 
a unified administration of the state court 
system. 

The chief justice of the state-wide court 
would be the responsible head of the depart- 
ment. The judicial council should be reconsti- 
tuted as a board of directors of the court-sys- 
tem. It should be a small group, predominantly 
judges, selected from both the supreme and the 
trial divisions with due regard to geographical 
distribution, together with a few representa- 
tives of the bar. This council would determine 
the policies of administration to be followed by 
the chief justice. 

The first question that such a chief justice 
will ask is this: By what means can I see that 
this policy of a anified business administration 
is effectuated? Manifestly, it can only be done 
through the human means of a trained staff. 
The example of the federal system suggests the 
establishment of an administrative office, 
headed by an executive secretary, with such di- 
visions as personnel, statistics, and procedural 
studies. 

The duties prescribed by statute for the ad- 
ministrative office of the federal courts illus- 
trate the needs and the possibilities: 

1. “Supervision of the clerical and adminis- 
trative personnel of the federal courts, includ- 
ing fixing of salaries and establishment of 
grades, but not including the appointment of 
personnel which remains in the control of the 
judges themselves and of the clerks of court.” 

2. “Examining the state of the dockets of 
the various courts and securing information as 
to their needs for assistance, if any, and the 
preparation of statistical data and reports of 
the business transacted by the courts, and 
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promptly transmitting the information so ob- 
tained quarterly to the senior circuit judges of 
the respective circuits, to the end that proper 
action may be taken with respect thereto.” 

3. “Preparation, under the supervision of 
the conference of senior circuit judges, of the 
annual budgets and their presentation to Con- 
gress.” 


4, “The disbursement of monies for the op- 
eration of the court.” 


5. “The furnishing of equipment and sup- 
plies for the courts including law books for the 
judges, and the providing of accommodations 
for the use of the courts and court personnel.” 

6. “Auditing of accounts of clerks of court, 
referees in bankruptcy, United States commis- 
sioners, and other court officials.” 

7. “The making of recommendations con- 
cerning the judicial business to the Judicial 
Conference.” 

The state-wide administration would be 
based upon local systems of administration 
similarly organized. The trial division of the 
court would be made up of territorial branches 
similar to the present administrative districts. 
Each of these branches would be headed by a 
chief judge, with a council and an administra- 
tive office on a scale appropriate to local needs. 
Manifestly, the whole system would be built 
on the supposition that effective administration 
of any enterprise requires: (a) a clearly de- 
fined channel of responsible management; (b) 
a competent technical staff; and (c) records 
which will disclose the business disposed of 
within comparable time-periods, and the cost 
thereof, in the different branches of the busi- 
ness. It seems to follow that clerks of court 
must be selected by the judges, on the basis of 
efficiency. They have no political functions 
and there is no good reason for their election 
by the people. Furthermore, the explorations 
made in this state by Judge Stayton and the 
Judicial Council of the possibilities of statis- 
tical methods applied to judicial administra- 
tion will be extended to their full limits of use- 
fulness. The whole system of judicial record- 
keeping will be studied and revised in the light, 
not merely of the needs of the particular liti- 
gants to which it is solely now directed, but the 
needs also of evaluating and improving the ad- 
ministration of justice throughout the state. 


THE TRIAL SYSTEM 


The present system of trial courts in Texas 
is designed to meet the needs of a pioneer rural 
community where a man had to travel over bad 
roads with a team and wagon to get justice, If 
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his case is a small one, civil or criminal, he can 
go to a neighboring crossroads and find a jus- 
tice of the peace. For cases somewhat more 
substantial, he must ride to the county seat, and 
try his case in the county court. As in the 
case of the justice of the peace, the county 
judge, though nominally required to be “well 
informed in the law of the state,” is not re- 
quired to be a lawyer. If the citizen is charged 
with a felony, or has a land case or other con- 
troversy of importance, he must wait for the 
district judge to come, as he does at least twice 
a year, to hold a term of district court at the 
county seat. 

The drawbacks of the system are serious. 
The cardinal one is the inadequacy of the 
judges of the lower courts. It may well have 
been necessary on the frontier, where lawyers 
were few, to delegate the most important busi- 
ness of the state, the doing of justice, to men 
who were not trained in the law. It is not 
necessary, and not defensible, today. More- 
over, when a judge’s compensation is depend- 
ent upon fees paid by litigants, it is almost im- 
possible to place him in a position of financial 
disinterest in the result. It is a fallacy to 
argue that because a case involves only a small 
sum of money, or only a charge of misde- 
meanor, it is proper to try it before a judge 
without training or experience in the admin- 
istration of justice. A large part of the com- 
munity has no contact with the law except in 
these “minor” courts and it is all-important to 
the state that these contacts be such as to in- 
spire trust and respect. 

Another feature of our trial procedure is a 
consequence of this same defect, namely the 
want of training of the judges of first instance, 
and is a reproach to our system. This is the 
practice of trials de novo. Surely respect for 
the state’s tribunals cannot be enhanced by 
this procedure. When the time of the parties, 
the witnesses, the judges, and the jurors and 
perhaps their lawyers has been employed in 
investigating and determining the facts and 
the law, the resulting judgment may be swept 
aside by the losing party, not by showing that 
it is erroneous, but by the mere filing of an 
appeal bond. Surely the state should furnish 
to every litigant in the first instance a judge 
whose decisions are entitled to this much 
weight, that they are presumed to be correct 


unless the person aggrieved can show the 
contrary, 
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Furthermore, the three distinct sets of trial 
courts are circumscribed with hard and fast 
jurisdictional lines which are easy to mistake, 
where a mistake may be disastrous to the suitor 
and to the interest of the state in a just deci- 
sion of the controversy. For example, it has 
been decided in a case where the plaintiff has 
judgment for a debt and for foreclosure upon 
a truck, and where it was conceded that both 
the debt and the value of the truck were within 
the competence of the court, that the judgment 
was void for want of jurisdiction because the 
petition failed to allege the value of the prop- 
erty on which foreclosure was sought. E. R. 
Sunderland describes the situation in these 
words: 

“The concept of jurisdiction has assumed «.n 
almost superstitious significance, and want of 
jurisdiction has become a judicial taboo. There 
must be no trifling with its sinister power... . 
An act done without jurisdiction is no act at 
all, an absolute nullity. Orders made without 
jurisdiction are merely blank paper. They can- 
not be vitalized by any subsequent act, for you 
cannot make something out of nothing. The 
vocabulary of negation has been exhausted in 
describing proceedings in excess of jurisdic- 
tion. . . . A post-office department organized 
into a half dozen separate forwarding agen- 
cies, with intricate regulations as to the char- 
acter of the mail which each would carry, and 
an absolute rule of practice that any mail de- 
posited in the wrong office should be forfeited 
and destroyed, would be no greater anomaly 
than the present American system of regulat- 
ing the jurisdiction of courts.” 


Finally, the inherited system of Texas trial 
courts, devised as it was for rural. and small 
town communities, is not easily adapted to the 
most effective administration of justice today 
in the larger cities of Texas. In the cities the 
principle of specialization could be applied with 
much saving of judicial time, if a metropolitan 
court with power to assign particular classes of 
work to specialist judges, were provided. But 
the one-judge one-court idea appropriate for 
the pioneer community was applied in the cities, 
and with the growth of population and of busi- 
ness, the only expedient was the addition of 
judges and with each judge a new court. The 
present jurisdictional lines between courts oc- 
casionally permit specialization, as in the allo- 
cation of probate work to the county courts, and 
the creation of criminal district courts in some 
cities. But such lines are too inflexible. 

How, then, should the trial division of the 
state-wide unified Court of Justice be consti- 
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tuted? My suggestions, I repeat, are not of- 
fered as conclusions but as propositions for 
study. The trial division would be divided into 
an appropriate number of administrative dis- 
tricts, not fewer than ten nor more than twenty, 
the number and boundaries to be determined 
by the state judicial council. The judges of the 
trial division are district judges and county 
judges. One of the district judges in each ad- 
ministrative district is named as chief judge 
of the district by the chief justice of the state. 
The chief judge acts as administrative head of 
the district, under the regulations of a district 
judicial council, and with the aid of an admin- 
istrative secretary appointed by the chief judge 
from those qualifying under civil service tests. 
Every county having within its borders a city 
of 200,000 population or more would constitute 
a separate administrative district. 

The district and county judges would be re- 
quired to be lawyers, of ten and five years ex- 
perience, respectively. Each would be ap- 
pointed by the chief justice for the time being, 
subject to the approval of the voters of the dis- 
trict or county at periodic elections, as de- 
scribed above. 

In each county in the district a clerk of court 
is appointed, under civil service tests, by the 
chief judge. He and his staff do the judicial 
clerical work of the county under the direction 
of the administrative secretary of the district. 
There is one court only for the state, and con- 
sequently there are no jurisdictional lines. The 
state-wide judicial council makes the venue 
regulations and the general classification of 
the business and apportionment of the classes 
of cases between district and county judges. 
Perhaps probate work, civil cases under $1,000, 
and misdemeanor and lesser criminal business 
would be assigned to the county judges, and all 
other cases to the district judges. Subordinate 
regulations and classifications would be made 
by the district judicial] councils. No party or 
his lawyer needs to ask: Which court has juris- 
diction? He files his petition with the clerk 
at the proper place who assigns it to the calen- 
dar of the appropriate district or county judge, 
as the case may be. 


JUSTICE OF THE PEACE TO BE ABOLISHED 


The justice of the peace is abolished. He has 
a long and honorable history but the longer it 
grows the less honorable it becomes. Virginia 
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has set an example for the South in substituting 
a system of salaried, experienced trial justices, 
for the old justices of the peace and county 
courts, paid by fees and for the most part un- 
trained. Our proposed county judge is a 
trained lawyer with an adequate salary. The 
present administrative duties of the county 
judge as head of the commissioners’ court are 
transferred to a county manager, or other offi- 
cer. The county judge, in every county where 
the present business of all the justices of the 
peace and the county court is enough to keep 
one man busy, is a full-time judge, forbidden to 
practice law. Trials de novo are abolished, and 
the judgments of the court of justice whether 
pronounced by a district judge or a county 
judge can be set aside or revised only upon a 
showing of error. 

The present judicial districts as a basis of 
territorial jurisdiction are abandoned. All the 
district judges in an administrative district 
form a pool of judges subject to assignment by 
the chief judge, and subject also to call by the 
chief justice for temporary work outside the 
district when needed. The county judges sim- 
ilarly are subject to be sent in case of need by 
the chief judge to other counties in the district, 
and by the chief justice to help outside the dis- 
trict when necessity appears. 

In the districts in which large cities are lo- 
cated, full advantage can be taken of the op- 
portunity for specialized division of labor 
among the judges, according to their aptitude 
and experience. The district judicial council 
would set up branches manned by one or more 
judges, as determined by the inflow of differ- 
ent kinds of business, such as the probate 
branch, divorce, juvenile, personal injuries, 
felonies, lesser offenses, small claims, and traf- 
fic. As the accustomed classes of cases dwindle 
and new needs emerge, old branches can readily 
be dropped or consolidated and new ones es- 
tablished. The court has the flexibility of a 
well-managed business concern, which continu- 
ally adapts its organization to the shifting de- 
mands of a changing market. 

Moreover, the statistical studies constantly 
carried on by the administrative office would 
enable the state judicial council to determine 
when the number of judges in the respective 
districts could be reduced. This would be ac- 
complished by not replacing judges who reached 
retirement, 
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THE SYSTEM OF REVIEW 


We now have the most elaborate structure of 
appellate courts possessed by any state in the 
union. It consists of a supreme court with two 
commissions of appeals, a court of criminal ap- 
peals, and eleven courts of civil appeals. More- 
over, no states, not even those much more popu- 
lous than Texas, approach us in number of ap- 
pellate judges. Thus, New York, with 13% 
million people has 33 appellate judges, Penn- 
sylvania, with nearly 10 million has 14, Illinois 
with nearly 8 million has 25, California with 
nearly 7 million has 36, and Texas with 6% 
million has 47. It will be generally agreed that 
any re-planning of our judicial system would 
contemplate the reduction of the top-heaviness 
of the structure. 

One remedy is to lessen the need for appeals 
by strengthening the trial courts. If the im- 
provements suggested in an earlier section of 
the methods of selection of judges and the safe- 
guarding of the tenure of the judges, and 
finally, the elimination from the trial bench of 
the untrained judges of the county and justices’ 
courts, can be effected, the importance of the 
appeal will be lessened. The major emphasis 
can be placed where it belongs, upon the im- 
provement of the administration of justice at 
the trial. 

Moreover, provision should be made whereby 
the trial division of the Court of Justice can 
itself go far in satisfying the need of suitors 
for a re-examination of the law and the facts 
determined at the trial. It is in the common 
law tradition for a bench of trial judges to pass 
upon a motion of judgment or for a new trial in 
a case tried at circuit before a single judge. 
This informal hearing, based on the trial 
judge’s notes of the case, was the normal 
method of review in the English courts of com- 
mon law. Unfortunately Texas, like most of 
the other states, in adopting the one-judge one- 
court form of organization at the trial level, 
abandoned this informal method of review, by 
a bench of judges, and erected separate higher 
courts of appeal with a formalized procedure 
based upon the English writ of error. The writ 
of error was taken as the model in most of the 
colonies though it was “cumbrous, dilatory, ex- 
pensive, extremely technical, and tied to the 
formal record,” and though it had almost dis- 
appeared in England in the eighteenth century. 
As Pound says, “reform of appellate procedure 
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in America has largely been a getting away 
from the fundamental ideas with which we 
started. It is suggested therefore that provi- 
sion be made enabling a losing party to file a 
“motion for review” which would be heard 
before a bench of four judges of the trial di- 
vision. The trial judge would be one of the 
four, but without a vote. The court would be 
empowered to hear new evidence if necessary 
and would be required to render a judgment 
finally disposing of the case, rather than for a 
new trial. Its power would extend to revising 
a jury’s verdict. The present judges of the 
courts of civil appeals would be designated as 
judges of the trial division, and would be em- 
ployed so far as practicable in hearing motions 
for review. But the make-up of the reviewing 
panels would be determined by the chief judge 
of the district and all district and county judges 
would be eligible for assignment. 

The trial division, seemingly, should have the 
task of reviewing most of the decisions of ad- 
ministrative boards and commissions. If the 
position that I have taken in regard to courts is 
sound, that a citizen who is entitled to the trial 
of an issue is entitled to an orderly trial in the 
first instance by a trained official whose deci- 
sion commands respect, it is equally true with 
respect to administrative tribunals. When the 
administrative trial conforms to this standard, 
a trial de novo of the same issues can hardly be 
justified and Texas stands almost alone in the 
extent to which retrials of these issues are af- 
forded in the courts. It seems that we should 
strengthen our administrative processes and 
personnel and then should adopt the practice 
prevailing in the federal courts and in most of 
the states, of limiting review in the courts to 
determining whether the findings were sup- 
ported by substantial evidence before the ad- 
ministrative agency and whether the order is in 
accordance with law. There are many factors 
which would affect the choice of the reviewing 
tribunal. Has a review already been given 
within the administrative system? Is the de- 
cision one of importance to a few individuals 
only, as in workmen’s compensation, or of state- 
wide significance, as in the fixing of railroad 
rates? Is the volume of the cases, and the na- 
ture of the subject matter such that speciali- 
zation by the reviewing judge or judges is 
desirable? Such considerations as these make 
it imprudent to fix rigid lines. The state judi- 
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cial council would study and classify the types 
of administrative orders to be reviewed, and be 
empowered to assign some classes for review 
by a single judge, or by several judges of the 
trial division, and some directly by a branch of 
the supreme division. 

When the present judicial system in Texas 
was being shaped by the constitutional conven- 
tion in 1875, there was a demand that criminal 
appeals be separately heard. One proposal was 
for a supreme court of six justices, three to be 
assigned to civil and three to criminal cases, 
with provision for sittings of the full bench 
under some conditions. The Convention defeated 
this proposal and chose rather to establish two 


A Proposep LAw TRAINING PROGRAM 19 


courts of last resort, one in criminal, the other 
in civil cases, with no provision for interchange 
of judges and no method of resolving conflicts 
of decision. It is hard to believe that they chose 
wisely. The plan for a unified court system ap- 
proved by the bar association in 1918 contem- 
plated the merger of the supreme court, the 
commissions of appeal and the court of criminal 
appeals in a single supreme court of fifteen 
members. This seems an acceptable model for 
the supreme division, with the qualification 
that gradually as some of the members of the 
court reach retirement age, their places could 
be left unfilled until the number of the court 
should be reduced. 





A Proposed Law Training Program 


CHARLES B. STEPHENS 


LAWYERS AND LAW ScHOOLS of America to- 
day face an unparalleled opportunity to bring 
about long overdue reforms in the system of 
law training. The war, by practically wiping 
out student enrollment, has forced many law 
schools to discontinue operations for the dura- 
tion, and those remaining are functioning with 
mere skeletons of their former faculties and 
student bodies. The postwar rebuilding of the 
law schools will permit the introduction of an 
entirely new program of law training that will 
take advantage of modern educational methods 
to meet the prewar criticisms of law school 
curricula and techniques. 

The following discussion presents, for sake 
of argument and to stimulate thought and 
exchange of views, a proposed law training 
program that combines formal education with 
practical law office training. It is conceded that 
the program outlined has all the defects and 
objections of any preliminary statement of a 
novel and experimental effort. Certainly it is a 
radical departure from traditional concepts of 
formal legal education. It is submitted, never- 
theless, as a program that has practical possi- 
bilities in meeting many of the objections to 
the present system of preparation for the law 
which conscientious legal educators, themselves, 





Editor's Note: Mr. Stephens is executive secretary of 
the Illinois State Bar Association and editor of the IIli- 
nois Bar Journal. This article first appeared in three 
installments in his weekly column “Counsel May Pro- 


willingly admit and earnestly seek to overcome. 

The program presented contemplates a three- 
year training period, divided into twelve-week 
quarters. With the exceptions noted in the dis- 
cussion of the course outline, each quarter is 
given to six courses meeting four times each 
week. The total program as outlined gives a 
minimum of 1524 classroom hours of formal 
instruction, not including the three quarters 
spent in office experience. (Illinois requirements 
for bar admission call for a minimum of 1296 
classroom hours with no more than 540 in any 
period of one scholastic year.) The subjects 
listed and their order of appearance in the cur- 
riculum are suggestive only, and can be shifted 
or replaced by others as personal opinion might 
recommend. 

A further preliminary word as to course 
content seems advisable. It is contemplated that 
the formal instruction should follow somewhat 
the lines of the war training programs of the 
armed forces, with concentration on fundamen- 
tal principles of each subject studied and prac- 
tice in application of those principles to specific 
problems, to familiarize the student with the 
background, concepts, terminology and scope of 
the field of law involved. A suggestive parallel in 


ceed” in the Chicago Daily Law Bulletin during January, 
1944. It has since been revised and corrected by the 
author. A previous essay from “Counsel May Proceed” 
was reprinted under that same title in 27 J. Am. Jud. 
Soc. 127 (Dec., 1943). 
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modern legal training would be the concentrated 
bar examination review course focusing atten- 
tion on fundamental rules of law and then ap- 
plying those rules to the factual situations set 
out in bar examination questions. 


First YEAR 


Orientation Period (12 weeks). 

This period is divided into two six-week pe- 
riods, with three subjects being taught for five 
hours each week, or fifteen classroom hours 
each week. The following subjects are sug- 
gested for the first six weeks: 


AMERICAN GOVERNMENT. A survey of govern- 
mental organization, local, state and national, 
emphasizing the relation of the courts to the 
other functions of government. 

ORIGIN AND DEVELOPMENT OF LAw. A survey 
of the need for a system of law and the proc- 
esses through which rules of law and govern- 
ment evolve from moral and ethical codes. 

ENFORCEMENT OF LAW. A survey of the or- 
ganization and methods of law enforcing agen- 
cies, with emphasis on the position and power 
of courts in this process. 

For the second six weeks of the orientation 
period the following subjects are suggested: 

THE PROFESSION OF LAW. A survey of the 
place and functions of the lawyer in society, 
the responsibilities of the lawyer, and the obli- 
gations of the lawyer to his clients in terms of 
basic legal ethics. 

TOOLS OF THE PROFESSION. A practical course 
in the methods of legal research, to develop 
familiarity with the law library and the con- 
tent and terminology of court decisions, stat- 
utes and administrative orders. 

LEGAL WRITING AND FORENSICS. An advanced 
composition and public speaking course de- 
signed to develop ability to organize and ex- 
press ideas in both written and spoken presen- 
tation, including study of outstanding models 
of legal writing and oral argument. 


Basic Law I (12 weeks). 

During this period, the student takes six 
four-hour courses, or twenty-four classroom 
hours each week, designed to begin his equip- 
ment with the fundamental principles in basic 
fields of law practice. Suggested subjects for 
this period include the following: 

Agency. 

Contracts. 

Constitutional Law. 
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Persona] Property. 
Real Property. 
Torts. 


Basic Law II (12 weeks). 

Taking six four-hour courses, twenty-four 
class-room hours per week the student in this 
period completes the study of fundamental prin- 
ciples of law and begins to shift to fields of 
practical application of those basic rules. The 
following subjects are suggested for this pe- 
riod: 

Criminal Law. 

Domestic Relations. 

Landlord and Tenant. 

Mortgages. 

Negotiable Instruments Law. 

Wills. 


Pre-Office Training (12 weeks). 

The six four-hour courses, twenty-four class- 
room hours per week, suggested for this period 
supplement the basic training with preparation 
for application of fundamental principles to 
problems as they arise in the practicing law of- 
fice, in anticipation of the office experience 
period immediately following. The subjects 
suggested for this period are: 


BUSINESS ORGANIZATIONS. A survey of the 
types of business organizations, with compari- 
son of the techniques of their creation and the 
responsibilities and liabilities involved, to give 
the student a working knowledge of basic 
problems in this practical field. 

CONVEYANCING. A basic course designed to 
familiarize the student with the forms and 
methods of conveying real and personal prop- 
erty and the effects of such conveyances on 
chains of title. 

DECEDENT’S ESTATES. A practical course to 
give the student an understanding of the legal 
processes required in dealing with decedent’s 
estates and the technical problems in adminis- 
tering such estates. 


LEGAL DRAFTSMANSHIP. Advanced legal com- 
position course giving practice in the drafting 
of legal instruments, other than those demon- 
strated in the conveyancing course, above, com- 
mon to practice in the basic fields of law cov- 
ered in the preceding periods of training. 

JUDICIAL PROCESS. A survey of the practical 
requirements and techniques of service of 
judicial process, taking of depositions, etc., in- 
volved in the preliminary stages of litigation, 
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as well as the processes of execution of judg- 
ment following litigation. 

TRIAL PLEADING. A survey of the require- 
ments and methods of pleading to bring a cause 
to issue in courts of trial jurisdiction, with 
practice in drafting such documents to comply 
with the applicable rules of court. 

A review of the program to date indicates 
that by the end of his first year of formal legal 
education, the student has covered, in intensive 
courses, the basic fields of law on which the 
practice of law generally depends. In addition 
to this grounding in fundamentals, he has been 
given instruction in some of the simpler law 
office routines, and the background to under- 
stand the duties of the typical junior law office 
clerk. He is now ready for his first period of 
law office experience. 


SECOND YEAR 


Office Experience (12 weeks). 

During this twelve-week period, the student 
works as a junior law clerk under the personal 
supervision of a responsible practicing lawyer, 
preferably on a full-time basis in the law office, 
the details of this arrangement being discussed 
at a later point. The work is commensurate 
with the training provided by the first year of 
formal study, and should be designed to give 
the student practical experience in applying 
the professional point of view to problems of 
law, as well as to emphasize the relationship 
between what he is learning and how to apply 
it to the concrete situation. In this period, 
too, he gains familiarity with the various courts 
and other governmental offices involved in the 
routines of law practice, finding out where they 
are and how they function. 


Basic Law III (12 weeks). 

The student returns to the law school to take 
six four-hour courses, twenty-four classroom 
hours per week, designed to train him in the 
refinements of basic law that are important in 
professional practice, as well as to prepare him 
for the specialized knowledge to be acquired in 
the two periods following. Subjects suggested 
for this period include: 

Banking and Commercial Practice. 

Business Accounting. 

Corporation Law. 

Evidence. 
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Future Interests. 
Insurance Law and Practice. 


Advanced Office Training I (12 weeks). 

The six four-hour courses, twenty-four class- 
room hours per week, of this period begin the 
advanced training of the student for the final 
period of office experience, broadening his 
knowledge of fields of. law that are of impor- 
tance in the general practice. The following 
subjects are suggested for this period: 

Administrative Practice (local and state). 

Chancery Practice. 

Collection Processes. 

Tax Practice (local and state). 

Trial and Pretrial Practice. 

Trusts. 


Advanced Office Training II (12 weeks). 

Six additional four-hour courses, twenty-four 
class room hours each week, in this period con- 
tinue the advanced training for office experi- 
ence in preparation for the return to the law 
office in the next succeeding periods. Subjects 
to be taken up in this period include: 

Administrative Practice (federal). 

Appellate Practice. 

Conflict of Laws. 

Labor Law. 

Real Estate Title Examination. 

Tax Practice (federal). 

At the end of his second year of training, 
the student has added to his knowledge of 
fundamental principles of law, practical experi- 
ence for twelve weeks as a junior law clerk, and 
instruction in refinements of basic law and 
advanced practice techniques that equip him 
for the responsibilities of a senior law office 
clerk. He is now ready to put that knowledge 
into practice in the opening periods of his third 
year of training. 


THIRD YEAR 


Office Experience (24 weeks). 

During this extended twenty-four-week pe- 
riod, the equivalent in length of two academic 
periods, the student works as a senior law clerk 
under the personal supervision of a responsible 
practicing lawyer, on full-time basis in the law 
office. The work during this period emphasizes 
experience in the preparation for trial and ap- 
peal of cases, with the student attending court 
and observing trials at first-hand. At the same 
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time, he gains additional experience in other 
phases of professional] practice for which he is 
now trained. It is contemplated, too, that this 
experience will help the student in his choice 
of specialized electives in the two concluding 
periods of his law training. 


Professional and Special Training I 
(12 weeks). 

Returning again to the law school, the stu- 
dent enters upon the final, rounding off period 
of his formal] training for the law, emphasizing 
preparation for his entry into active practice 
and the opportunity to take special courses in 
fields of greatest personal interest. Six four- 
hour courses, twenty-four classroom hours per 
week, are suggested for this period, as follows: 

Civil Rights and Liberties. 

Current Law and Judicial Decisions. 

Law Office Management. 

Legal Ethics. 

Specialized Elective (see list below). 

Specialized Elective. 


Professional and Special Training II 
(12 weeks). 

In the final period of formal training, the 
student reviews for the pending bar examina- 
tions and completes his study in special fields 
of practice, in the six four-hour courses, 
twenty-four classroom hours per week, sug- 
gested as follows: 

Bar Examination Review Course. 

Current Law and Judicial Decisions. 

Organized Bar Activities. 

Specialized Elective (see list below). 

Specialized Elective. 

Specialized Elective. 


Suggested Specialized Elective courses, 
adapted to local conditions of practice in the 
area served by the law school, might include 
the following subjects: administrative practice 
(special fields), admiralty and maritime law, 
aeronautical law, analysis of legal problems, ar- 
bitration processes, attorney-client relation- 
ships, business management, corporate manage- 
ment, credit and installment financing, federal 
bankruptcy practice, federal court practice, fed- 
eral tax practice (advanced), insurance plan- 
ning and management, international law, in- 
vestigative processes, judicial analysis, legal 
research, legislative processes, mineral law, 
municipal corporations, oil and gas law, patent, 
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trademark and copyright law, political organ- 
izations and processes, public utilities, real es- 
tate transactions, and trust and estate manage- 
ment. 

It is appropriate to consider the position of 
the student as he completes this three-year 
course. His first year has given him a thor- 
ough grounding in fundamentals and some 
preparation for office work. The second year 
has given him twelve weeks law office experi- 
ence as junior clerk, with additional training 
for advanced office work. His third year has 
given him six months of law office experience as 
senior clerk, with the opportunity to take addi- 
tional training in special fields of law that he 
has found to his liking in his practical experi- 
ence in the law office. He has been prepared for 
his bar examination, and is ready, on admission 
to the bar, to enter immediately on the practice 
of his profession without the usual period of 
adjustment that now confronts the law grad- 
uate. 

His formal education, by being directed 
toward preparing him for the periods of office 
experience, has been deliberately practical and 
keyed to the professional point of view that he 
must acquire in applying his knowledge. His 
training has taught him the difficult lessons 
that his less fortunate predecessors have had 
to learn by discouraging experience following 
their entry into practice. He feels at home in 
the courts and his profession. He knows his 
limitations and has charted his professional 
career to make the best use of the particular 
talents and interests that will bring him happi- 
ness in his life work. In short, he is well pre- 
pared to make himself a useful member of the 
legal profession. 


MAJOR CHANGES REQUIRED 


That the adoption of even a part of the pro- 
posed program of law training would involve 
major changes in law school methods and ad- 
ministration is obvious. Yet the problems are 
not insuperable. At least until the program, 
or some variant of it, has been tried and defi- 
nitely proved impractical, it should not be con- 
demned outright without serious consideration 
of the means by which it might be made to 
work effectively. Certainly the present system 
of legal education is not without its faults and 
glaring impracticalities. There are many legal 
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educators who are frank enough to confess the 
defects of their techniques and curricula, and 
to suggest that some improvements are badly 
needed. 

Perhaps the most marked change from the 
past is in the concentration of courses into in- 
tensive surveys of the fields of law covered. 
This is in direct contrast to the educational 
concept that a course must be strung out to fill 
a full academic year. In the field of legal edu- 
cation, this stems no doubt from the case 
method of instruction calling for detailed analy- 
sis of judicial decisions, a time-consuming 
process that often leaves the student in a fog 
of bewildering legal theories, with no clear-cut 
idea of the fundamental rules on which those 
theories rest. The experience of young law 
graduates when faced with the problems of 
professional practice indicates the inadequacy 
of this leisurely discipline. 

The officer training programs of the armed 
forces have demonstrated the practical fact that 
a three or four year course can, under the stress 
of wartime necessity, be condensed into a period 
of nine months or a year at the most. It im- 
poses an exacting routine upon students and 
faculty alike, and the graduates of such courses 
may miss some of the refinements of theory that 
might be possible if the course were longer. 
But they are and have been thoroughly schooled 
in fundamental principles of highly technical 
subjects, and they are capable of dealing with 
practical problems in those fields. 

From the point of view of teaching load, the 
program is not as rigorous as it first appears. 
Assuming an academic year beginning in June, 
it is to be noted that for the first twelve-week 
quarter, only the first year students are in at- 
tendance at the law school, and they are occu- 
pied with orientation courses. For the second 
quarter, beginning in September, only first 
and second year students are in residence. It 
is only during the third and fourth quarters, 
a period of six months, that the entire student 
body is present, requiring a full teaching staff. 
The faculty member is thus assured of at least 
one full quarter in each year during which he 
can apply himself to research or preparation 
for the courses to be given during the balance 
of the year. 


More LAW TEACHERS WOULD BE NEEDED 
A full program of this character would prob- 
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ably require some expansion of teaching staffs 
beyond prewar average standards. This would 
absorb some of the excess of law-trained per- 
sonnel, but offers the more attractive possibility 
of greater use of practicing lawyers as part- 
time law teachers, particularly in the subjects 
of the specialized elective courses. The work- 
ing out of the office experience phase of the 
program would call for at least one full-time 
staff member to supervise these contacts. 


In this the law school, working first through 
its alumni then going to the profession gener- 
ally, would arrange a list of lawyers and law 
firms willing to cooperate in providing prac- 
tical law office experience for its students. The 
alumni-sponsor plan recommended by the Junior 
Bar conference of the American Bar associa- 
tion might be considered as part of this pro- 
gram. It should preferably be administered 
with the cooperation of a committee of practic- 
ing lawyers interested in the law school con- 
cerned, as alumni or otherwise. 


With the help of this committee, the law 
school would assign its students to the various 
law offices, taking into account the student’s 
preference of location, his personal interests 
in fields of law, and the opportunities for ex- 
perience available in the cooperating offices. 
The student would be assigned to work under 
the personal supervision of a specific lawyer, 
who would be provided with detailed biograph- 
ical data concerning his student, including his 
record in courses at the law school. The lawyer 
would report progress periodically, and at the 
conclusion of the period would submit a de- 
tailed summary of the student’s work and ex- 
perience. 


Whether or not the student should receive 
pay for this work is debatable, but provision 
should be made to make him at least partially 
self-supporting, especially during the extended 
six-month period in which he works as a senior 
law clerk. Neither the lawyer nor the student 
should feel or expect any obligation to provide 
the student with subsequent employment on his 
admission to the bar. The relation should, as 
far as possible, be that of instructor and stu- 
dent, with the difference that the student is 
helping his instructor on practical problems of 
law. 


The legal educator might complain that this 
phase of the program raises the danger of in- 
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equality of instruction and experience. It is 
true that no two law offices function identically 
or provide the same range of practice problems. 
This is not a characteristic peculiar to the law 
office, however, but is a situation that prevails 
throughout legal education. No two schools at 
present follow identical training routines, and 
within each faculty are all degrees of peda- 
gogical excellence and mediocrity. Experience 
with the office training program should soon in- 
dicate the offices that best measure up to the 
standards sought, and the students can then be 
assigned accordingly. It is not always so easy 
to get rid of an incompetent law professor. 


FULL TIME SCHEDULE 


It is apparent that the program as outlined 
is based on full-time law training. The pro- 
gram would obviously have to be greatly altered 
and modified to accommodate the student or 
law school that follows the part-time training 
schedule. Whether or not it could be adopted 
to part-time training is perhaps questionable, 
particularly as to the law office experience phase 
of the training. The mechanics of the program, 
from the point of view of this discussion, are 
incidental to the presentation of a new approach 
to law training in general, and so no effort is 
here made to deal with the problem of part- 
time curricula. 

Nor is there any attempt to discuss the pos- 
sibilities of the program as it might apply to 
post-admission law training. The sentiment is 
gaining acceptance that the law schools should 
play a subordinate role to that of the organized 
bar in the future of advanced legal education. 
This is probably as it should be, and the ad- 
vances made in bar-sponsored programs of 
post-admission training indicate the practical 
value of these activities. It may be appropri- 
ate, however, to point to the relationship be- 
tween the specialized elective courses above out- 
lined and their adaptability to treatment as 
short courses for practicing lawyers, particu- 
larly if they are taught by practicing members 
of the profession. 

Perhaps more important than the change in 
the approach to formal law courses, which are 
the primary concern of the law school, is the 
fact that this program, for the first time, places 
a definite responsibility on the practicing law- 
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yer to assist and cooperate actively in the 
process of training for the legal profession. 
This is a liaison that forward-looking law deans 
have long sought to encourage, for they appre- 
ciate the benefits that can come from the con- 
structive criticisms and suggestions of practic- 
ing lawyers in the planning of their curricula. 

It is a contact that can have a profound and 
lasting effect upon the law student as well. As 
he develops in knowledge of the law and expe- 
rience in the problems of practice, he will be 
the more useful a member of his profession on 
the day of his admission to the bar. Through 
such a program as has been outlined, the lawyer 
and the law school can, if they will, more closely 
approximate the standards of competence and 
integrity that the public rightfully expects of 
the law training system. 





Legal Institutes in Oklahoma 


An excellent program of legal institutes 
promises to be an outstanding feature of the 
work of the Oklahoma Bar Association this 
year. 

The Central Committee authorized the ap- 
pointment of two committees on legal institutes 
for the state. One of them, headed by H. L. 
Smith of Tulsa, was assigned to the eastern 
half of the state, while the other, headed by 
Tom W. Garrett of Oklahoma City, was as- 
signed the western half. 

The western committee has held institutes 
at Ponca City and Shawnee, and plans addi- 
tional ones at Enid, Lawton and Oklahoma City. 
The eastern committee has held one institute 
at Ardmore and plans one at Muskogee in the 
summer and one at Tulsa in the fall. In addi- 
tion, an institute will be held at Norman, site 
of the state university, under the direction of 
John G. Hervey, dean of the law school, with 
the assistance of both committees. 

The western institutes have dealt with tax 
problems, while the Ardmore program was de- 
voted to administrative law. Except for out 
of state speakers (Chief Justice James P. 
Alexander of the Texas supreme court, at Ard- 
more) the lectures are delivered by practicing 


attorneys of the Oklahoma bar, who perform 


that service without cost to the Association 
and at their own expense. 
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A Proposed Traffic Court System 


GEORGE WARREN 


THERE IS A general realization of the fact 
that present-day government has increased in 
complexity to the point where the old machin- 
ery needs redesigning. This need has been 
recognized in both the executive and legisla- 
tive branches of government. It has been met 
on the executive side by a use of administra- 
tive agencies and on the legislative side by a 
practical delegation of powers. The judicial 
branch, however, has in many instances shown 
little recognition of the problems raised by 
either mechanization or the increased tempo of 
modern life. Whatever attempts have been 
made to cope with new developments have been 
based on judicial machinery built for other 
purposes and not fitted, in their present form, 
for the new work. This has been apparent 
throughout the present study of courts which 
handle traffic cases. 

The traffic problem is a typical development 
of modern times. Its growth has brought with 
it the vital question of enforcement of regula- 
tions essential to the control of potential but 
unnecesary destructiveness. In this enforce- 
ment the judicial process plays an important 
role. To do so effectively, however, our courts 
must be adapted to the problems involved. Their 
failure on this score is one of the major factors 
in our traffic law enforcement difficulties. 

Fundamentally, our criminal courts were de- 
signed for cases of individual and varying pat- 
terns. Our justice of the peace system was 
meant to make courts available for minor and 
infrequent causes in an era when feet rather 
than wheels were the basic means of locomo- 
tion. It was designed for a home-made, person- 
alized and fundamentally non-legal adjudica- 
tion of disputes and disorders. Procedure in 
other courts was adapted to complicated 
offenses and to a deliberate pace made neces- 
sary by the nature of such offenses. The 
changes wrought by the automobile and its 
legal problems were not, indeed, could not have 
been foreseen. Yet, the existing machinery of 
criminal and justice courts has been permitted 





Editor’s Note: This is Chapter XIV of the book 
Traffic Courts, published by Little, Brown and Com- 
pany in 1942 as part of the Judicial Administration 
Series, and written by George Warren, Special Counsel 


to struggle with the evermounting difficulties of 
traffic law enforcement in spite of the unsatis- 
factory results heretofore pictured. To permit 
this condition to continue is to admit that our 
judicial system is incapable of modernization 
and to invite public disrespect for our minor 
courts. 

As a means of forestalling these otherwise 
inevitable results, it is recommended that all 
courts treat traffic cases apart from their other 
business and adopt the special measures previ- 
ously set out as essential to effective and effi- 
cient traffic law enforcement. Where the 
offenses that filter through the violations bu- 
reau are so numerous that they prevent proper 
adjudication of either traffic or other cases, a 
special court for traffic is necessary. Depend- 
ing upon the scope and efficiency of the viola- 
tions bureau, i. e., the variety and type of 
offenses handled, such a need may be present 
where the traffic court cases number above 7,500 
per year, and in any event when the figure 
passes 15,000 (in the latter instance even if 
no violations bureau is in use). Where traffic 
violations are not numerous enough for a sep- 
arate court, it is suggested they be tried from 
a distinct docket and heard apart from other 
criminal violations as a separate session of 
court. 

The ideal judicial system of traffic law en- 
forcement would involve the efficient trial of 
these cases on a uniform basis in a special court 
before a judge trained for that type of work. 
The closest approach to this ideal would be by 
means of a single traffic court for an entire 
state. This court’s authority would be state- 
wide and it would handle violations of both 
local and state laws. Headed by a chief traffic 
judge, this court and its procedure would be 
specifically designed for traffic cases. Under 
the chief judge would be a number of district 
traffic judges who would sit in courts strategi- 
cally located throughout the state in relation 
to the state road system and the volume of 
traffic cases in various localities. The state 
would be divided into districts and judicial as- 





of the National Committee on Traffic Law Enforce- 
ment. It is reprinted by special permission of the Na- 
tional Conference of Judicial Councils, sponsor of the 
Judicial Administration Series. Footnotes omitted. 
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signments made to individual districts. Each 
district would contain a centrally located traffic 
court from which subdistrict courts for rural 
areas would operate, their number dependent 
upon local traffic enforcement conditions. Dis- 
trict judges would regularly sit in each court 
on a specified day or days according to the need 
and their number would depend upon the 
amount of business. Any emergency could be 
met by a revision of judicial assignments. 
Thus, a city with a volume of apprehensions 
for traffic violations indicating the need for a 
special traffic court would comprise a district 
in itself and might have several judges. De- 
centralized localities would need only a part 
of the time of one judge, who would also be 
available elsewhere. Modernized along tradi- 
tional lines of specialization such a court would 
furnish an efficient, effective and impressive 
judicial system for the enforcement of traffic 
laws. 

This ideal could be easily fitted into the plan 
of organization of courts proposed as far back 
as 1906 by Roscoe Pound in a paper read be- 
fore the American Bar Association, entitled 
“The Causes of Popular Dissatisfaction with 
the Administration of Justice.” This plan, as 
more recently set forth by Dean Pound in his 
book Organization of Courts, is founded upon 
the four principles of unification, flexibility, 
conservation of judicial power, and responsi- 
bility. Briefly, it provides for a single system 
of courts for an entire state to be divided into 
appellate and trial branches and further separ- 
ated into civil, criminal and other specialized 
divisions under specialist judges. Each divi- 
sion would be organized under the chief judge 
who, together with the judges under him, 
would be responsible to the chief justice of the 
state. Under this unified court plan a traffic 
branch could be set up in the trial division. 
Thus the traffic court in each state would be 
a single, integrated organization with all the 
advantages previously mentioned. 

A state-wide traffic court system would also 
provide great opportunities for economy. Du- 
plications in a hundred processes would become 
unnecessary. The number of judges trying 
traffic cases would be decreased by possibly 90 
per cent (if justices of the peace are included; 
possibly 60 per cent otherwise) and the admin- 
istration of other types of cases would be im- 
proved by the removal of traffic offenses which 
normally crowd them. This type of judicial 
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organization for the trial of traffic cases would 
bring with it well defined advantages in all 
seven prerequisites of an excellent minor court 
system: (1) good personnel, (2) impartiality, 
(3) availability, (4) speedy procedure, (5) 
dignity, (6) predictability, and (7) account- 
ability. 
PERSONNEL 


The selection of judicial officers from a wide 
area has proved more satisfactory than local 
choices. It is reasonable to assume that capable 
judges are easier to find in an entire state than 
in any particular city or town and that higher 
standards would have to be met by the appli- 
cants from the larger area. In addition, the 
fact that the judge is to be a state officer would 
avoid, to a great extent, local political selec- 
tions. But as important as the method of se- 
lection are the factors of training and experi- 
ence. Under the state traffic court system each 
judge would rapidly become a specialist in traf- 
fic cases. The judges would be aware of the 
elements and problems involved and of the 
purpose and aims of traffic law enforcement. 
Certainly more could be expected of them than 
of the judges who try our traffic cases at 
present. 


IMPARTIALITY 


The state traffic court would possess a num- 
ber of attributes that would result in a high 
degree of impartiality. Most important for 
this purpose would be the fact that the judge 
would be assigned by the chief judge and would 
be without local obligations and, therefore, not 
readily subject to political pressure. Then, too, 
his training and his realization of the impor- 
tance and seriousness of traffic violations would 
act as an automatic brake. The elimination of 
the payment of fees upon conviction only and 
of the retention of fines by local authorities 
would avoid any atmosphere of local or per- 
sonal bias. And finally, the presence of a su- 
pervising judge whose task would be, in part, 
to look for the exercise of partiality, would 
effectively discourage favoritism.: 


AVAILABILITY 


The distance from the scene of violation to 
the nearest traffic tribunal and the limited or 
uncertain sessions of such a court are two seri- 
ous obstacles in the present administration of 
traffic courts. Outside the urban areas traffic 
cases are heard by any court which happens 
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to be in the vicinity. The justice of the peace, 
the recorder, the district court, the county 
court, the superior court are all traffic courts 
at various times. After hours, or when the 
court is elsewhere, the dispensing of justice 
must await its return to session. To residents 
of the state this means another trip to the 
place of the violation or the payment of a for- 
feit. To non-residents the posting of a bond is 
mandatory, and, in order to avoid the loss 
thereof, a return trip is necessary. As a prac- 
tical matter this results, in a great many in- 
stances, in what can be termed “legal black- 
mail,” for the return trip would be more ex- 
pensive than the forfeiture of the bond and as 
a result, the driver will give up the money 
posted although he may feel he was innocent. 
A very respectable proportion of motorists 
caught in these circumstances subsequently 
learn about the effect of such economy on their 
licenses in the way of suspension or the appli- 
cation of financial responsibility requirements. 

Even where the posting of a bond is not in- 
volved, the trip to and from a court that may 
be miles away, or the time wasted in locating 
a part-time judge who may not be available 
when needed, will often impose an unjustified 
hardship. This was not contemplated by, nor 
included in the penalty provisions, and is inimi- 
cal to the interests of safety by virtue of the 
usual adverse psychological effect on the vio- 
lator. These aspects of the problem are not 
exceptional ones. A great many states rely 
mainly on part-time judges and a number of 
states have fewer than one court with traffic 
jurisdiction per county, or are so large that the 
distance from the edge of the county to its seat 
is considerable. 

The advantages of the proposed system in 
these respects are apparent. A court would be 
located near the scene of the violation and could 
be found at all times during court hours. If a 
new highway were constructed, the court could 
easily shift to a new location. If conditions re- 
quired a night court at a particular place, that 
could be provided. The great advantage of the 
state-wide traffic court is the fact that it would 
be as flexible as the traffic problem itself. In 
the event of increases or decreases in the vol- 
ume of cases, a reassignment of judges would 
eliminate wasted time. 

The two major problems of availability to be 
conquered involve situations in which appre- 
hensions are made in parts of the district 
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where the court is not sitting at the time, and 
those in which apprehensions are made after 
court hours. These difficulties are not trouble- 
some in cases involving drunken driving or 
hit-and-run drivers since the gravity of the 
offense warrants a night in jail if satisfactory 
conditions for the violator’s release cannot be 
found. But the danger of non-appearances, even 
of residents of the state, and the inconvenience 
of long return trips present weighty considera- 
tions when the defendant is accused of a minor 
offense. As has already been stated, for practical 
enforcement reasons, the distinction between 
major and minor offenses is ignored and arrests 
made in both cases where the violator is a non- 
resident. These questions are important not only 
because disregarding them fosters an attitude 
which is detrimental to traffic regulations but 
also because they contravene our American 
theories of justice. Under our doctrine of in- 
nocence until otherwise proved it is inconsist- 
ent to punish accused violators by considerable 
inconvenience prior to trial. 

So far as residents are concerned, the state- 
wide traffic court would provide a relatively 
simple solution. Tickets could be used without 
fear of non-appearance because the process 
could be enforced in the district where the de- 
fendant resides. Where the distance between 
the place of the violation and the residence of 
the defendant is considerable, two alternatives 
could be used, either the arrangement for a con- 
venient time of trial or the shifting of the trial 
to the district traffic court near the place of 
residence. If the defendant wished to plead 
guilty, the local traffic judge could impose the 
penalty upon a full report from the arresting 
officers. Because the court would be unified, 
this penalty would not vary greatly regardless 
of where it was assessed or by what judge. If 
the plea were not guilty, the defendant would 
have to agree, as a condition precedent to the 
transfer of the case, to permit the evidence 
against him to be presented by duly sworn affi- 
davits of the officers, with details required by 
and in a form established by the court. 

The problem of non-residents is less suscept- 
ible of ready solution. Drivers who live outside 
the state and who are apprehended for one of 
the lesser traffic violations must either be tried 
immediately or must be required to post a bond 
in order to overcome the loss of jurisdiction 
resulting from residence in another state. If 
a district traffic court is in session nearby, no 
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problem appears. It is where this condition 
does not exist that the difficulty arises. In the 
later case the plan calls for posting a bond just 
as is customary at present. The amount would 
be established by the court and would depend 
upon the offense. Authorization would be pro- 
vided for the clerk of a district traffic court, 
the ranking local police officer on duty, or other 
officials to accept such bonds. But the auto- 
matic forfeiture would be avoided by permit- 
ting non-residents to appear through counsel 
or by affidavits. The fine, if one is assessed, 
would then be collected from the bond and the 
balance returned to the defendant. The main 
feature of this plan would be the availability 
of a hearing for every defendant—regardless 
of how far away he lived—at no great cost or 
inconvenience. Affidavits, when submitted, 
would be required to follow forms established 
by the traffic court, giving full details and being 
subject to comparison with the officer’s sworn 
report, both documents to be duly verified. This 
would afford non-resident defendants an oppor- 
tunity to present their side of the story. While 
this could be done only by depositions it would 
certainly be preferred to no opportunity of 
being heard, or to a trial in person before in- 
competent judges. 


PROCEDURE 


The fact that the plan calls for a court de- 
signed for and specializing in traffic cases 
should be sufficient guarantee of improved pro- 
cedure. Traditional steps not fitted for use in 
traffic cases would be abolished and delays 


caused by the need to attend to other kinds of 
business avoided. 


DIGNITY 


The relatively small number of judges neces- 
sary and the increased importance and conse- 
quent rise in prestige of traffic judges would 
aid in establishing a high standard of behavior 
in these courts. Merely abolishing the hundreds 
of casual courts scattered throughout almost 
every state would work great improvements. 
Under the new plan it would be practical for 
each court to be properly housed. Decent court- 
rooms would be a state responsibility and would 
be presentable and well-kept. They might be 
furnished by the local or county government 
and paid for from court revenues, or they 
might be maintained by the state. Eliminating 
the haphazard places where these cases are now 
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heard would, without more, be a decided step 
forward. 
PREDICTABILITY 


One of the worst features of our present 
methods of adjudicating traffic cases is the lack 
of uniformity or predictability involved in that 
process. Thousands of independent, uncon- 
nected and unrelated courts presided over by 
judges who usually spend only a part of their 
time on these problems create an impression 
that is extremely harmful to both traffic law 
enforcement and to the judicial system. Neigh- 
bors find themselves treated differently for 
identical offenses committed under similar con- 
ditions, and citizens of the same state discover 
that the same law is administered differently 
in other sections of the state. Certainty is the 
basis of respect for the law. It is also one of 
the essentials to deterrence. Nothing is more 
destructive to law enforcement than the ab- 
sence of predictability. Nor is anything more 
damaging to the prestige of the judicial struc- 
ture and the effectiveness of its acts. The 
state-wide traffic court with a single purpose 
and a unified command would furnish the solu- 
tion to our present difficulties in this field. 


ACCOUNTABILITY 


The present lack of accountability of courts 
with traffic jurisdiction stems largely from the 
absence of supervision. From the justice of 
the peace through municipal courts to county, 
district and circuit courts, there is a general 
absence of responsibility to anyone. Only a 
few district and circuit courts and a few of the 
courts in the largest cities provide exceptions. 
This condition would be automatically avoided 
by the establishment of a state-wide traffic 
court under a chief traffic judge as the single 
head. As a result of this centralization there 
would be an assuredness of supervision and re- 
sponsibility. The chief judge would be respon- 
sible to the public and the state for the suc- 
cessful and efficient operation of these courts 
and each judge in turn would be accountable 
to him. 


PRACTICABILITY 


While it is not contended that this one design 
will be effective or practical in all states, it is 
felt that the basic plan of a single, coordinated 
traffic court for each state is sound. Dependent 
upon the extent of the traffic problem and of 
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traffic law enforcement, upon geographical 
factors such as distance and area, and upon the 
character and type of offenders, the proposed 
plan would nevertheless stabilize and definitely 
improve the judicial aspect of traffic law en- 
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forcement. It would furnish specialized, avail- 
able and impartial tribunals — less subject to 
political interference or pressure—which would 
dispense predictable and uniform justice in a 
dignified manner. 





Letters to the Editor 


Divided Law and Equity Jurisdiction 
To the Editor: 


May I suggest with deference that the “press- 
ing reasons” for re-establishing separate courts 
of equity stated by Mr. Emmerglick (“The 
Forsaken Laboratories of Judicial Science,” 27 
J. Am. Jud. Soc. 140, Feb., 1944) seem to border 
on the fanciful, while all reference to opposing 
practicalities is omitted. The thought that 
New Jersey has been able to avoid the dread 
specter of administrative adjudication by her 
system of separated courts, or that the federal 
government, for example, might do away with 
its manifold boards and agencies, not to speak 
of its admirals, generals and post office depart- 
ment, all deciding important questions of law 
and fact, by going back to its pre-1938 district 
court practice, hardly seems realistic. 


But there should be some reason for the well- 
nigh universal trend towards the enriching 
union of law and equity, so effective a feature 
of modern Anglo-Saxon procedure that only a 
single court has returned to the old procedure, 
and that because of special conditions (Florida 
in 1873, repudiating the “reconstruction” of 
1870). I wonder if that reason may not be 
found in the miscarriage of justice resulting 
when litigants fall between the two courts. 


For example, what is to be said for the follow- 
ing recent decisions under the system of divi- 
sion: San Giacomo v. Oration Inv. Co., 103 N. J. 
Eq. 273, 143 A. 329 (1928), no jurisdiction in 
equity to recover back interest paid under 
protest on a mortgage; Young v. Weber, 117 
N. J. Eq. 242, 175 A. 273 (1934), no jurisdic- 
tion at law to sue for a deficiency after fore- 
closure of a mortgage—injunction granted; 
Glaser v. Columbia Laboratories, 11 N. J. Misc. 
707, 167 A. 201 (1933), affirmed 112 N. J. L. 91, 
169 A. 693 (1934), no jurisdiction at law of 
a suit by a partial assignee; Market Holding 
Co. v. North Camden Trust Co., 123 N. J. Eq. 
328, 197 A. 260 (1938), same—injunction 


granted; Springdale Corp. v. Fidelity Union 
Trust Co., 121 N. J. Eq. 536, 3 A. 2d. 565 
(1939), no jurisdiction at law for a declaratory 
judgment by two parties against a third, even 
though the first plaintiff and the defendant may 
have legal claims against the second plaintiff; 
and Weiss v. Levine, 133 N. J. Eq. 441, 32 A. 
2d. 574 (19438), to the same effect? 
Charles E. Clark, New Haven, Conn. 





Equity Courts—Hamilton’s Views 
To the Editor: 

In connection with the editorial in the Feb- 
ruary JOURNAL and Mr. Emmerglick’s article, 
I would like to give Alexander Hamilton’s views 
on the subject of separate equity jurisdiction, 
as quoted from the Federalist (83:144) in my 
address “Use and Abuse of the Jury System,” 
24 N. C. Bar Ass’n Rep. 58 (1922): 

“The great and primary use of a court of 
equity is to give relief in extraordinary cases 
which are exceptions to general rules. To unite 
jurisdiction in such cases with the ordinary 
jurisdiction must have a tendency to unsettle 
the general rules and to subject every case that 
arises to a special determination, while separa- 
tion of the one from the other has the contrary 
effect of rendering the one a sentinel over the 
other, and of keeping each within expedient 
limits. ... 

“The nature of a court of equity will readily 
permit the extension of its jurisdiction to 
matters of law; but it is not a little to be sus- 
pected that the attempt to extend the juris- 
diction of courts of law to matters of equity 
will not only be unproductive of the advantages 
which may be derived from courts of chancery, 
on the plan on which they are now established 
in this state, but will tend gradually to change 
the nature of the courts of law, and to under- 
mine the trial by jury by introducing questions 
too complicated for a decision in that mode.” 

F. H. Thomas, Asheville, N. C. 
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The Prevention of Repeated Crime, by John 
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Arbor: University of Michigan Press; Chicago: 
Callaghan and Company, 1943. Pp. xi, 221. 
$3.00. 

Wise parents know that in the training of 
children there is no place for punishment as an 
end in itself. The objective of correcting the 
child’s conduct may sometimes be reached 
through punishment and sometimes through 
other means, and punishment should be re- 
sorted to only when it serves that purpose. It 
does not serve that purpose very well. 

The same principles hold true in the treat- 
ment of persons convicted to crime. Since such 
persons have reached the age of accountability 
it has been harder to get away from ideas of 
revenge and retribution. Professor Waite, ex- 
amining the changing theories of treatment of 
criminals and experience with punitive and non- 
punitive methods, declares that “the failure of 
punishment cannot be prevented while the 
process of punishment is retained as the 
primary method of treatment.” He suggests 
legislation planned to limit the possibility of 
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their freedom is dangerous, to facilitate the 
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The International Law of the Future. Chi- 
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Paper, 134 pp. 

A publication in book form of the study re- 
viewed under the same title by Judge Robert N. 
Wilkin in the last JOURNAL (27 J. Am. Jud. 
Soc. 185, April, 1944). 





Police Problems in Newark. Newark: Bu- 
reau of Municipal Research, Inc., 1943. Pp. 
iii and 156. 


A complete survey of law enforcement prob- 
lems in a large industrial city, which may well 
serve the purpose of similar surveys in numer- 
ous other communities, few of which will find 
their own conditions as bad as those which 
prompted the making of this study. 





The Judicial Function in Federal Adminis- 
trative Agencies, by Joseph P. Chamberlain, 
Noel T. Dowling and Paul R. Hays. New York: 
The Commonwealth Fund, 1942. Pp. xii and 
258. 

A thorough and scholarly study of a topic 
even more timely now, in view of the attention 
currently given to it by the American Bar As- 
sociation, than two years ago when the book 
first appeared. 





ARTICLES 


Legal Education and Admission to the Bar 

Apprenticeship and probationary plans for 
admission to the bar, William Alfred Rose. 7 
Texas Bar Journal 72-73, 95-6 (March, 1944). 
Bar Activities 

The lawyer’s debt to his profession, Maurice 
H. Merrill. 15 Oklahoma Bar Ass’n Journal 
414-18 (March 25, 1944). 

Public relations, by a York County commit- 
tee. 2 Advocate (Vancouver Bar Ass’n) 67-70 
(April, 1944). 

Young men in the law, Guy Richards Crump. 
25 Chicago Bar Record 321-24 (April, 1944). 
Also 21 Dicta (Colorado Bar Ass’n.) 89-92 
(April, 1944). 

Judicial Selection and Tenure 

Selection and tenure of judges in Texas, W. 
B. Jack Ball. 7 Texas Bar Journal 106, 122-25 
(April, 1944). 

Court Organization 

The commission to study the integration of 
the judicial system, Newell Jennings. 17 Conn. 
Bar Journal 212-22 (Oct., 1943). 

Civil Procedure 

Trial suggestions, Richard N. Ivins. 18 Tenn. 
L. Rev. 267-68 (April, 1944). 

Improvement in civil procedure, W. Calvin 


Chesnut. 17 Conn. Bar Journal 238-49 (Oct., 
1943), 


ee 


June, 1944] 


Criminal Procedure 


Federal rules of criminal procedure; second 
preliminary draft, John J. Parker. 57 Harvard 


L. Rev. 735-39 (June, 1944). 


Proposed rules of federal criminal procedure: 
42 Mich. L. Rev. 


final draft, Albert J. Harno. 
623-30 (Feb., 1944). 


Reform of federal criminal procedure. Alex- 
ander Holtzoff. Geo. Wash. L. Rev. 119-40 


(Feb., 1944). 
Jury Trial 


Jury selection and the federal courts. Wil- 
42 Mich. L. Rev. 831-62 


liam Wirt Blume. 

(April, 1944). 
The jury wheel. 

Journal 42, 59 (Feb., 1944). 


Miscellaneous 


A “credo” as to the judicial functions of ad- 


Nat W. Brooks. 


ministrative tribunals. 
30 A. B. A. J. 266-7 (May, 1944). 

House of delegates offers a bill for fair ad- 
ministrative procedures. 
(April, 1944). 


New MEMBERS OF THE AMERICAN JUDICATURE SOCIETY 31 


Joseph B. Eastman. 


380 A. B. A. J. 181-2 


Proposed federal administrative procedure 


derson. 
1943). 


E. Levinthal. 


The doctrine of judicial precedents. 


act. 30 A. B. A. J. 226-30 (April, 1944). 
Administrative procedure. 
17 Conn. Bar Journal 223-37 (Oct., 


Joseph W. Hen- 


Louk 
7 Shingle (Philadelphia Bar 


Ass’n.) 77-81 April, 1944). 


7 Tex. Bar 


Civil justice in Germany. 


Burke Shartel 


and Hans Julius Wolff. 42 Mich. L. Rev. 863- 


908 (April, 1944). 
ond article “Criminal justice in Germany.’’) 





(To be followed by a sec- 


New Members of the American Judicature Society 


Arkansas 
J. S. Apercromsie, Little Rock 
AURELLE Burnsipe, Fort Smith 
Eric Caviness, Danville 
Tuomas T. Dickinson, Little Rock 
Nat T. Dyer, Mountain Home 
Y. W. Erueripce, Hamburg 
W. D. McKay, Magnolia 
Ross Matuis, Cotton Plant 
Joun E. Miter, Fort Smith 
Setu C. Reynoips, Ashdown 
ARTHUR SNEED, Piggott 
Cuartes A. Watts, Lonoke 
O. E. WESTFALL, Camden 


District of Columbia 


LEONARD J. EmMMeERGLICK, Washing- 
ton 


Indiana 

Joun W. Morranp, Valparaiso 
Michigan 
James H. Lee, Detroit 


. Joun P. Scatten, Detroit 


Pennsylvania 


K. C. Acton, Philadelphia 
Eucene V. ALESSANDRONI, 
delphia 
Joun J. Aponickx, Wilkes-Barre 
Crype A. ARMSTRONG, Pittsburgh 
Joun C. ARNo.p, Clearfield 
Harry M. Aronson, Pittsburgh 
Harvey M. Aronson, Pittsburgh 
Henry Arronson, Philadelphia 
Cuartes G. Baker, Lancaster 
Horace F. Baker, Pittsburgh 
Freperic L. BALiarp, Philadelphia 
Harry Norman Batt, Philadelphia 


Phila- 


Rosert W. Beatty, Media 
Joseru A. Beck, Pittsburgh 
SanFrorp D. Beecuer, Philadelphia 
Joun C. Bett, Jr., Philadelphia 
Irvin BENbINER, Philadelphia 
CuHaries E, Bercer, Pottsville 
CarLos Bercuipo, Jr., Philadelphia 
Rosert BERNSTEIN, Philadelphia 
JoserH H. Bravas, Pittsburgh 
Epwarp M. Binnie, Philadelphia 
Witram W. Boprne, Philadelphia 
Curtis Box, Philadelphia 
Joun P. Boranp, Philadelphia 
AprIAN Bonne Lty, Philadelphia 
J. Camppett Brannon, Butler 
J. Warren Brock, Philadelphia 
Ex.tts Bronstein, Reading 
Everett H. Brown, Jr., Philadelphia 
OrviLLE Brown, New Castle 
A. SAMUEL BucHMAN, Philadelphia 
Francis F. Burcu, Philadelphia 
Wa ter M. Burknarpt, Philadel- 
phia 
H. Cray Burkuowper, Lancaster 
James J. Burns, Jr., Pittsburgh 
M. Vasuti Burr, Harrisburg 
Ratpu C. Busser, Jr., Philadelphia 
Bernarp P. Carey, Philadelphia 
Nem CurisMAN, Wilkes-Barre 
J. Smitn Curisty, Pittsburgh 
Josepu S. Crark, Philadelphia 
Percy H. Crark, Philadelphia 
Georce B. Cioruier, Philadelphia 
Tuomas C. Cocuran, Mercer 
Watter H. Compton, Harrisburg 
MarsHALit A. Coyne, Philadelphia 
Georce R. Craic, Pittsburgh 
Paut N. CritcHiow, Pittsburgh 
Ratpn S. Croskey, Philadelphia 


Howarp C. CumminGs, Philadelphia 

Pier DanNNats, Pittsburgh 

CHARLOTTE Ketsey DarttncG, Phila- 
delphia 

Avsert B. DeSararpi, Wilkinsburg 

BertraM I. pEYouNG, Philadelphia 

Hymen Dramonp, Pittsburgh and 
Washington, D. C. 

Rosert J. Dopps, Pittsburgh 

ApaAms Dopson, Bethlehem 

Ropert J. Doran, Wilkes-Barre 

Rosert C, Downie, Pittsburgh 

Joun Martin Doyte, Philadelphia 

Joun T. Durr, Jr., Pittsburgh 

Ottver K. Eaton, Pittsburgh 

HERMAN P. Eseruarter, Pittsburgh 

WitiraM H. Eckert, Pittsburgh 

Epwin C. Emuarpt, Philadelphia 

SAMUEL FeLpMAN, Philadelphia 

J. Wi-mer Fisner, Reading 

Puiir A. Frecer, Pittsburgh 

Futton Brooks Fuck, Pittsburgh 

Tuomas A. Fou._ke, Ambler 

ABRAHAM L,. FREEDMAN, Philadel- 
phia 

Sewarp H. Frencu, Jr., Pittsburgh 

ALEXANDER H. Frey, Philadelphia 

Cutten G. Frey, West Chester 

Davin FrrepMan, Philadelphia 

J. Cutten Ganey, Philadelphia 

R. M. Grisson, Pittsburgh 

W. Pirt Girrorp, Erie 

FRANKLIN B. Gr_more, Port Alle- 
gany 

Leopotp C. Grass, Philadelphia 

Geratp A. Gteeson, Philadelphia 

Cart E. Grock, Pittsburgh 

Raymonp R. Gornrinc, Pittsburgh 

Davin D. Gorr, Philadelphia 








32 


Wituram A. Gray, Philadelphia 
Norman J. Grirrin, Philadelphia 
Epwin P. Grirritus, Pittsburgh 
Wison E. Gnrirrirus, Jr., Pitts- 
burgh 
Josepn H. Gruss, Jr., Philadelphia 
Georce T. Hampricut, Lancaster 
Apert T. Hansy, Philadelphia 
Wiuuram M. Harcest, Harrisburg 
Wiu1am D. Harkins, Philadelphia 
Tuomas Hart, Philadelphia 
Ernest Harvey, West Chester 
Epmunp G. Haurr, Allentown 
Tuomas S. Hawkes, Philadelphia 
Henry R. Heesner, Philadelphia 
Zeno F. HENNINGER, Butler 
Bryan A. Hermes, Philadelphia 
Penrose Hertzver, Pottsville 
Ropert J. HETZNECKER, Kane 
Witram P. Hevucuert, Philadel- 
phia 
Donatp M. Hicser, Connellsville 
W. Brown Hicsee, Uniontown 
SAMUEL H. Hicu, Horsham 
J. B. Hitiecass, Norristown 
Joun F. E. Hipprer, Philadelphia 
RupotpH M. Hirscuwa p, Philadel- 
phia 
D. Matcotm Honce, Chester 
Joun M. Horn, Greensburg 
E. A. Howett, Chester 
Tuomas M, Hynpman, Philadel- 
phia 
Joun E. Jackson, Pittsburgh 
Artuur H. James, Plymouth 
Davi B. James, Philadelphia 
Roy M. Jamison, New Castle 
WitiraM B, JAspert, Pittsburgh 
A. ArTHUR JENKINS, Bethlehem 
Harry L. Jenkins, Philadelphia 
A. B. Josson, Oil City 
— Cooper JoHNnson, Philadel- 
phia 
W. G. Jounstone, Jr., Lancaster 
Leonarp L. Kauisu, Philadelphia 
Francis Fisuer Kane, Philadelphia 
Vincent K. Keesey, York 
NremonD F. Ketter, Waynesboro 
H. A. Kenan, Pittsburgh 
Joun J. Kennepy, Pittsburgh 
Davin H, Kintey, Philadelphia 
Rocer Knox, Pittsburgh 
Roscogr R. Kocu, Philadelphia 
Francis A. Lewis, Philadelphia 
Witiam E. Lincevsacu, Jr., Phil- 
adelphia 
ArtuHur Littieton, Philadelphia 
Matcoim Lkoyp, Jr., Philadelphia 
Smpney Loewenstein, Philadelphia 
James A. Lynp, Philadelphia 
Francis M. McApams, Philadelphia 
Davin I. McA ister, Washington 
Lots Mary McBripe, Pittsburgh 
Tuomas D. McBrinz, Philadelphia 
Harowy E, McCamey, Pittsburgh 
Bowpvotin U. McCurntock, Pitts- 
burgh 
Tuomas D. McC tosxkey, Pittsburgh 
R, A. McCrapy, Pittsburgh 
Joun J. McDevitt, Jr., Philadel- 
phia 


JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 


Frank J. McDonneLt, Scranton 

H. P. McFappen, Bethlehem 

E. F. McGovern, Wilkes-Barre 

A. L. McLaucH_in, Jr., Pittsburgh 

James McMuttan, Philadelphia 

W. Locan MacCoy, Philadelphia 

A. D. MacDape, Media 

Henry A. MacDona .p, Erie 

W. James MaclIntosu, Philadel- 
phia and Washington, D. C. 

D. ArtHUR MaGazIner, Philadel- 
phia 

J. M. Maceg, Pittsburgh 

Cuarves J. Marciorti, Pittsburgh 

M. T. Martin, Scranton 

GreorceE W. Maxey, Scranton 

Harry Mesirov, Philadelphia 

James MILHOLLAND, Pittsburgh 

Harvey A. Mitter, Pittsburgh 

Jacop K. Mitter, Philadelphia 

Epwarp A. MOoNTGOMERY, 
burgh 

Wa tter E. Morris, Punxsutawney 

EMANUEL Moss, Philadelphia 

A. L. Muttine, Pittsburgh 

Meap J. MutvruiLt, Pittsburgh 

Jerome I. Myers, Scranton 

W. Heywarp Myers, Jr., Philadel- 
phia 

Francis M. Nasu, Bradford 

Freperick C. Newszoure, Jr., Phila- 
delphia 

JosepH Kapp Nicno tts, Philadel- 
phia 

CLARENCE B. Nixon, Pittsburgh 

CuHartes C. Norris, Jr., Philadel- 
phia 

Leo A. NUNNINK, Pittsburgh 

BERNARD J, O’ConNELL, Philadelphia 

L. StauFFER OLIver, Philadelphia 

Russet J. O’MALtey, Scranton 

Davin R. Perry, Harrisburg 

Harry Porisu, Philadelphia 

Epwarp A. G. Porter, Philadelphia 

W. Hopsarr Porter, Philadelphia 

SEBASTIAN C. PuG.iese, Pittsburgh 

Georce I. Punak, Hazleton 

BertrAM P. Ramso, Philadelphia 

Jutrus M. Rapoport, Allentown 

Howarp H. Rapp, Philadelphia 

J. Howarp Reser, Philadelphia 

Harotp F. Reep, Beaver 

Layton B. Rectster, Philadelphia 

Cuester H. Ruopes, Stroudsburg 

Georce J. Ricnarp, Pittsburgh 

E. STanLey Ricwarpson, Philadel- 
phia 

F. S. Rrorpan, Lansford 

A. W. Rozertson, Pittsburgh 

James K. Rusy, Pittsburgh 

Joun RusseE.t, Jr., Philadelphia 

Harotp J. Ryan, Reading 

James B. Sayers, Pittsburgh 

Francis H. Scueetz, Philadelphia 

Yate L. Scuexter, Philadelphia 

Georce J. ScHorr, Philadelphia 

CuristTiAn Z. Scnove, Allison Park 

Gustav L. Scuramo, Pittsburgh 

E_mer A. ScHroeper, Philadelphia 

Watrer C. Scuwas, Philadelphia 

Joun H. Scort, Pittsburgh 

Cornetius D. Scutty, Pittsburgh 


Pitts- 





[Vor. 28 


Epwin W. Semans, Philadelphia 
Dexter N. Suaw, Philadelphia 
W. C. Sueeey, Gettysburg 
S. Ray Suersy, Uniontown 
Tuomas E. Suiptey, Philadelphia 
Raymonp S. SHorTLIDGE, Paoli 
James F. Suraver, Philadelphia 
G. Dixon Surv, Pittsburgh 
Cart F. Sreez, Philadelphia 
H. S. J. Sticker, Philadelphia 
Harry L. Srece,, Lewistown 
James Hay Simms, Philadelphia 
Davin B. SKILLMAN, Easton 
Epwarp Paut Smita, Philadelphia 
Ray Patton SmitH, Johnstown 
Raymonp F. SmitH, Palmerton 
Joun H. Sore, Pittsburgh 
Frepertrck H. Sports, Philadelphia 
Harry F. STaAMBAuGH, Pittsburgh 
WiuiaMm H. Sreeste, Philadelphia 
Lewis M. Srevens, Philadelphia 
RicHarp K. Stevens, Philadelphia 
W. Denninc Stewart, Pittsburgh 
Tuomas Stoxes, Philadelphia 
Marcus W. Stoner, Pittsburgh 
Epwin D. Srrite, Chambersburg 
Joun J. Suttivan, Philadelphia 
Aaron S. Swartz, Jr., Norristown 
Epwin E. Tart, Pittsburgh 
Georce F. Taytor, Pittsburgh 
Wiuiam TAyior, Jr., Media 
ALEXANDER C. TENER, Pittsburgh 
Kintey J. Tener, Pittsburgh 
Paut J. Tuomas, Pittsburgh 
Cuartes G. Tuorp, Jr., Pittsburgh 
R. W. Trempatu, Tunkhannock 
Frank F. Truscott, Philadelphia 
ELtwoop J. Turner, Chester 
Joun R. Umstep, Philadelphia 
F. RayMonp WADLINGER, Philadel- 
phia 
WENDELL E. Warner, Media 
Swwney J. Watts, Pittsburgh 
Witiram H, Wess, Pittsburgh 
SamueL A. Wess, Pittsburgh 
Cuarves H. WELLES, Jr., Scranton 
W. Netson L. West, Philadelphia 
Epwarp S. Wey, Philadelphia 
Wittiam B. Wuakrton, Pittsburgh 
Leo W. Wuite, Pittston 
Apert M. Wicains, Pittsburgh 
Georce P. WituiaMs, Jr., Philadel- 
phia 
IrA JEWELL WILLIAMS, JR., Phila- 
delphia é 
Crype E. Witiiamson, Williams- 
port 
Joun E. Winner, Pittsburgh 
Josep I. Winstow, Pittsburgh 
Morris Worr, Philadelphia 
Rossin B. Wo tr, Pittsburgh 
Cuartes A. Wo tre, Philadelphia 
A. ALLEN Wooprurr, Philadelphia 
J. Corvin Waicut, Bedford 
Joun C. YouncMan, Williamsport 
Howarp ZacuariaS, Pittsburgh 
Peter P. Zion, Philadelphia 


Wisconsin 


CLARENCE P. Nett, Milwaukee 








